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Immigration: U.S. Asylum Policy

Summary

Asylum is a complex ar e aWhd flued hmma fg récht i aome d amwt a n d
surroasgdghmgm focused on effortsatgrehse a5 ygmhpmAd mi
seekers arriving at Uthe W.sS.]1 usmo wtohleircn ebtso rhdaevre 1 o1
di scussion

The [ mmigrati oAnc ta n(dl NNAaatsioobnrallfibtdya 1 dty ecamtyd ied , di d
langongeshslyulmum pwe vdidseadotnhseed irs ed by a series of s
l aws. CurrpnobydegrhatnottiNnAgh eof avshyyl wmpptlda esn folri smc
relief in accordance wstHeapphionetldThkorbNAareméntg
defines a r ef upgeeres,o ni nwhgbeinsesroaol u, h éaragt eacodnnadls i t y
unablel brngnwtohatttaowmnttoy becausoumnfdeple fscaautoifon
persecutiofi pacegcopueuhigonon, mnationality, members
political opinion.

Under current hdweasd whogulha®timnghe United State
States, regardless of 1 mmi(gvriathi e mxAcre tpatstiywlsnusm) may a p
application is affirmative 1if an alien who is ph
removal prboicatadpipnlgigcia tfiaupm r t ment of HoOlhHds$)and Secu
Uu. S Citizenship anBdC)SmAn gaayliom Spphbicesion 1s
the applicanemovaddipsgpgwhisiptald t me ns( D®&J)J ustice
Executive Office fEODRnmdmirgrqaiteisa f efheswil awpaa nsa de
remoAmlasylum applicant may receive employment a
application filing date.

Special asylum provisions apply to aliens who ar
known as expedit edr erde nfoovra la.s yTlou nb,e tchoenssei dacl i ens m
by a USCIS asylum officer to have a credible fea
persemadsanonhbhatet is a significant possibility, ta

st atements made by thes aclliaecinm iann ds uspupcohr to tohfe rt hfea catl

the officer, that the ali.elhndcdiowi ddualsst adbdtiesrhmiced a ¢
credible fear may apply Koprasgddmnguring standa
Asylum may be grE€Od.tReTdh ebrye UaSrCel Sn oo rnumer i cal 11 mit
If an alien is granted asylum, his or her spouse
dependent s A grant of aas pleumedond smnart®etd axpiere ,c el
circumstances. After one year of physical presen
his or her spouse and children may be granted 1 a
requirements.

The TrumpsAdmtion has taken a variety of steps t
of the date of this report, l egal chdtlenges to
Congress syghmandaetred, aevhi chatgicmmer atlilgyh t wonueldd thhaev
asyl um Sseyvsdtriednll. s e p o wmtva sm ons t hatwo wHmbenegeenaldt her t hi
I NA provisions omctedmbhaet fo afrroibvfoalpogulss eacsuytliuom ,
appl i caantdi arhse, definition of a refugee.

Key poliomsi der at iionncslkt thadbey latp md s cdbad knlogg oumldse for
granting tahseydliubn e f e & th r ® ff rm dvrdsl eocuust iaosny ]l um appl i ca
employment aatrthetmmagi @aniacn |lepond gle ssmast ¢ t hir d
country agreements
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Introduction

lllegal aliens have exploited asyldoopholes at an alarming rat@ver the last five years, DHS has

seen a 2000 percent increase in aliens claiming credible fear (the first step to asylum), as many know
it will give them an opportunity to stay in our country, even if they do not actuale a valid

claim to asylum.

—Department of Homeland Secur{fyHS) press release,

December 202018"
The increased number of Central Americans petitioning for asylum in thedJ8tates is not
because more people are “exploiting” the system Vi :

claims... There is no recorded evidence by any U.S. federal agency showing that the increased
number of people petitioning for asylum in the tddi States is due to more people lying about the
dangers they face back in their country of origin.

—Washington Office on Latin America(WOLA)
commentaryMarch 14, 2018

Thessteat eanmedn ttshe conflicting views about asylum see
asylum debate hPovlbeygmmkeasoesdhaapedendrivalsechalfladamomg
efficient system atshyaktdh mmipnpsr owheisldel ddgai tf ¢i mgitneg 1 @ g i t i ma
Changes in U. S. asylum policy and processes over t
appropriate balancePebreitowdese nmatrhkedsdev btywsol -mgfocaklassy. & m gno s ¢
partchafkdenand may elicit aF avcaerdi ewiyt ho fa np oilnifclyu xr eosf]
Americans seeking asyl utheatTrtulmp Admime st r@tS$.onbdhn
tighten the( saesey,] ufmotrh“gedxl a8mpl Inet ,e r iam “OFH Sn aMi BRrwaltnet ¢ t i o n
Pr ot’bosceocltsi ons )pfthhse ypakovdd anede wwi t h coThits challen
report explores the landscape of U. S. asylum pol i
available datragulagobslkahise¢amdy dp r epscrieodpetonstlaielasli, s laantdi v
selected policy questions.

What WaQUO

c ommo h e u vaasgydb,fi Mmecfteor pr ot ec.t ilom tolre siafimitgr ati on
wevernairtrtmwasTheg. Il mmi gration(dNA)NR9IDna’dsitaymdnd
ovides forastyhw maravmdiiegmpdfies for such relief in
quirements andraéfsiThee d NAi de d iinn sglean qaesaf sagiese wh o

thide or her counitsr yumafb Inea taro ngn vorrbyhtioinglht sms e ¢ f u o 1
rself of the proteacftipenr soda c witdhdamd ecdo ufnetarry obfe cpacurss

s o "o B
o 0o =" O B

lu. s. Department of Homeland Security, “Secretary Kirstjen M.
I mmi g r aessreleas®ecember 20, 2018ittps://www.dhs.gowviews201812/20/secretarynielsenannouncesistoric
actionconfrontillegal-immigraton( hereinafter cited as DHS, “Secretary Kirstjen
Confront ITlleNatelmmagrBDHSohd9y .tol d @Rsinthehgaoteisintowect: 2 000 per ce
telephone conversation with USQI8fice of Legislative and Intergovernmental Affairs, January 24, 2019

2Maureen Meyer and Elyssa Pachi6o, Fact s About Al |l eged iLoop h,ashisgionOffite t he U. S.
on Latin AmericaMarch 14, 2018https://www.wola.orginalysisé-factsallegedloopholesu-s-immigrationprocess/WOLA is

a human rights advocacy organization.

3The INA is Act of June 27, 1952, ch. 477, codifiedaasended, at 8 U.S.C. §81101 et seq.

4Under INA8101(a)(3) (8 U.S.C81101(a)(3)), an alien is a person who is not a U.S. citizen or a U.S. national.

5INA §208 (8 U.S.C§1158).
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basoemlne opfrtof cgvreodundsace, religion, nationality, me 1
groupol nricAbybpmntcaen bdegpmnanttmeadf bHo mdsl¢aDHsS) Secur it
U. S. Citizenship a(nUdS ClIlndmi gorra ttihoen DS¢eprfyd}t gneeseutt iovf J u s
Of fice for I mmEQ@QFRY¥apan Ricnwogheppm] it hat dt@epef 1 ne d
Applicatidn Process
The INA distinguishes betwapplaipgaphytbsumby foheire fmi
] ocaReifoungee applicants are aopplssiiodaemrttahres yUpnhigtseidc aSltlayt
e
r

present inethorddailtadddrt aPAfpertendfaynefy@ece or as
pergoant ed, aasny liunaddi vaipdpulayl tco Ub &S .bdaovfiasl pe)manent

Overvafe wCurrent Asylum Provisic

With some excepteonn,théibnstwlhoStates or who arr.i
of immigration st atTthsi,s maynmappl ydefsocmr iabseys] wurth.e as yl
applicant.

As discussed in thesykbum meygt ke SISt éads ybl mipmo rotf ,f i &
EOIR immi gPitdédowa gme gro numerical limitations on a
syl um, an alien must establish that he or she mec«
require@ent asiunc ha lamsh ntspersee r mi ned t o pose a danger t
ineligible for asylum. An asylum applicant who 1is
apply for employment authorizatioedik20@idaysandf marw
such authorization 180 days after the application
An alien who has been granted asylumriesceawtechori ze
approval to Argwveht abfoadyl uvany dbe st mromi maxtpd d ey n bart
circumstances, such as 1if an asylee 1is deter mined
one year pafe spphmysei ctanl t he Unian da ISitreann dmeaglya dbtPelRag a s y 1 e
subjectn troec qeueirrteame nt s. There are no numerical 11 mi
to LPR status.

Special asylumcpraviwintthe uta ppid p ¢wh od daerticane mit m¢ d ot o
subtaecstreamlined r ecameoxvpaeld iptreodo erbesmokvoanlsundle r e d f or
alienfSibmtsdet ermined by a USCIS asylum officer to
determined to have a c¢crediodtl ®nrdeennodv anha yp tampeleyd i fnogrs .

o

Tnspection of”)Arriving Aliens

Asylum Application Process

Applications for asylum .arA deiiftfhecerre md s fseen pilovfe porno eac:
type of application.

6 This report does not address refugee status. For information on the U.S. refugee admissions pragR8nRepert RL31269,
Refugee Admissions and Resettlement Policy

7INA 8209 (8 U.S.C§1159).LPRscan live and work permantly in the United StateThey can become U.S. citizens through
the naturalization process.

8 The Board of Immigration Appeals (BIA), a component of EQi&s jurisdiction to hear appeals of certain decisions made by
immigrationjudges and DHS
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Af firmative Asyl um

An asylum appliddniehiecs whdimntmampthywshcalhigtt pd aSteat
removal proceedings) submits USBShSppifcinladmpam for a
affirmativeatasgn ume gppdlinems gr af,i loshusbgyjdepcith atraob 1 e
restrThefenss no feé to apply for asylum.

f

Figdsyleows the number o new affirmative atlyd um apry
yefirlingg¢g hthd sdlead c aTlh eh iygeha dpsond entdh i s i fi i sguhbesee qaunedn t
i es and tablebildifyeofrded setvaaonftt lhamg elnhcnidelsd.i s p1 a
e for applications, not individuals; an ap
Fegtsefl ects t e si Mmaeattoarmsy¢ BReorrms - 99, @ she mi d
made the asylumconstrtéemumedent mepiplicdiche d s i e
shown. A confichut omgi fishet dm ¢ eich itydddwrassp p
fl
y i

=0 o0 gc

ux of unaccompanied aliencSdApderdiofrAm C

g
g
P
i
a
e
d ng data matdi odmatlai toine st hfei Itiompg 1dhf fi rmati ve a

r
d
n
h
s
in
er |

Figure 1. New Affirmative Asylum Applications Filed, FY1995 -FY2018
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Source: CRS pesentation of data provided e Department of Homeland Security, U.S. Citizenship and Immigration

Services, oduly 19, 2018~Y1995FY2017); Department of Homeland Security, U.S z€itship and Immigration Services,

OAf fi Ayt uwme St ati sticso6 (mont hl2010&)t,0 beeAs yl0ulm A php loiuaggeht iSempd
(FY2018).

Notes: Data represent applications, not individudlata are limited to new filings; they dwt include applications that
were reopened during the relevant fiscal year.

The I NA prohibits the grantingapopfl iacsaynltu nh ausn tbiele nt hce
against appropriate redtiedesrsnticddmaodas,bbketor dd¢ pad
ineligibl@®Asf oprarats yolfum.he affirmats olkeddsfiopdrum proces

9 The adjudication of asylum applications is funded by fees charged on other applications for immigration ben&286 (A
(8 U.S.C. § 1 3 Fhat(fers)for providingadjudieation and naturalization services may be devat that will
ensure recovery of the full costs of providing all such services, including the costs of similar services provided &itp@td ch
asylum applicants or other immigrarits.

10 The asylum process for unaccompanied alien children is not cbivetteis report. For further information about this
population, se€RS Report R4359%)naccompanied Alien Children: An Overview

11INA §208(d)(5)(A)(i) (8 U.S.C. §1158(d)(5)(A)(i)).
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fingerprintdinglThgegeOp nit mte 0 h d£tiheemuaspepdd tevd ptt y f @ n th
background anrhd cskescur it

Asylum agpmpd iicmtndbSGCERSveldu b ylorf fsiacleadul i ng tahseyl um 1 nt
USCIS Asylum Divispoimndmistatpptrentil gpnddinghdprha2te dh ¢«
l ees sAccor di ‘@ vtion gU $parliBogrcietnyt filings allows USCIS t
individuals into removal proceedings, which reduc:
empl oyment “#ut horization.

Under DHS t bagsuylliamtm eornssb,e wn dwcidanonadversadThel manner
applicantcomay elr iotmragtai vree ptroepstrelns ¢ in it t aowmi dt insewshsneist ot her
eviddAdfiter the interview,’sthepapcpatnakantveit att eaneap p |

USCI S Dec ifsfifoinrsmaotni ve Asylum Applications

Anasylumsoflfiwmedamn applicatsopersisowvy,earelld bm af fic
refde fcoarsef ur t“YH €r ame wis ggW.u m rdaeft feilrgneiame sa ptphlaitc ant i s e
for asywlhprhi canat Ireetdteeirmeashalc ument ing®the grant of a

Ift he as ylduent eorfnfiameesa ptphlaitc ant 1 s amodt tehleihgaipbpllei cfaonrt a s
i mmi grant status, nonimmigra@TPS8tthaetl mmsm,yodednitcempor a:
he appIfcaheon sdyeltuent noi fnfeisc etthan an apphindatnhheis no
plappatars to be inadmissiblho icHhSedgpbatithktses dndeda
ficer ctaos er eafne ri mnhiegr ati on judge for® ladihdseation
oceedimmisgyg aitldgewan]l uat es the asybhsdafcémgml & amateipem d
r asyl um.

gl@peesents data on affinmsmadgirvdd® Glis S | suimh aespH ¥ X G 9 ¢
ur separate Oludscwmes carte goasiess administratively
andonmenjtumirs diactki onf. A dlfdsg@ve@uil d danvefbeeal ryed
opemed s ubskiqu@dneto wyse atmhaajtocraiswegsr @ fr e ferred to an i
degaecc h. yElhas e r edbeortrha laspwpilmical amndtiesi t¢t we d by p PJBLCE 8ntaad
o we(e. gmditd tthety appeanp.dd&bB-Meo ri mtnedrewileyw ng dat a
ditiofdjal detail

g e T T O -
o = o

oS e 0o oo T

2U.S. Departmentdio me l and Security, U.S. Ci tAffirmativesAsylup Interview I mmi gr at i on
Scheduling ” J a n u a rhigps:/Mveny.us@gfowhBmanitarianefugeesasylumasylumaffirmative-asyluminterview
scheduling

138 C.F.R.8208.9.

“YU.S. Department of Homeland Securi tTheAffithative Asyluin Processn s hi p and
https://www.uscis.gohWumanitariarmefugeesasylumasyluméaffirmative-asylumprocess

BU.S. Department of Homeland Securit ypesoflAsumDe€sionsi”zens hi p and
https://www.uscis.gohWumanitariarmefugeesasylumasylumtypesasylumdecisions

16 For information about TPS, s&RS Report RS2084Femporary Protected Status: Overview and Current Issues
178 C.F.R.8208.14(c).
188 C.F.R.8§208.14(c)(1).

19 Data on individuals granted asylum affirmatively by country of nationality for FY2014 through FYB®&6ailable in Table
17 of U.S. Department of Homeland Secur&@16 Yearbook of Immigration Statistibstps://www.dhs.gownmigration
statisticsyearbook2016table17 Earlier yearbooks contain comparable data for earlier years.
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Figure 2. USCIS Decisions on Affirmative Asylum Applications, FY2009  -FY2017

====Grants ==0==Denials ==@==Referrals to Immigration Judge e=@==Closures
Number of Decisions
30,000
25,000
20,000
15,000
10000 M
5,000
0 M o o o
FY09 FY10 FY11 FY12 FY13 FY14 FY15 FY16 FY17

Source: CRS presentationf data provided by Department of Homeland Security, U.S. Citizenship and Irtiorigra
Services, on July 30, 2018

Notes: Data represent applications, not individu&$osureare cases administratively closed for reasons such as
abandonmenbr lack of jurisdiction.

Defensive Asyl um

An asylum appé$ivet whanishdedpopiha wadndtipmgssc dinn sitnamidgar?
cofPand requests asylum asi gBpkofvéndes agaianom dehewn:
applidatlednsinclheF YRa0t09 imkdwmder bgi tha tc @adse awe ldle faesn s
casewetrkatirst filed as aCfIfSi,r mast idwhese capprpeleciccdaitmi go nsse ¢
(SdabC-ef or lumidreg ndlataad di ti)onal detail

Figure 3. Defensive Asylum Applications Filed, FY2009 -FY2018

Number of New Applications
200,000

160,000

120,000

80,000
- . . . . l I
0 . -
FYoo ~ Fy1o  Fyil  FY12  FY13  Fyi4  Fyis  FY16  FY17  Fv18

Source: CRS pesentation of datdrom Department of Justic&Executive Office for Immigration RevigMvorkload and
Adjudication Statistics, o0Total Asylum Applications, 6 gene

Notes: Data repesent individualData are for applications filed in removal, deportation, exclusion, and asyilym
proceedings.

20The standard removal process is descrihdA §240(8 U.S.C.§1229a) and is distinct from the expedited removal process.
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There are different ways that an alien can be pla
living in the Ulhnrigteedd bSyt alxHSs wciatnh bvel ocllg ¢ ¢ h ga i ecnans g r a
initiates removal proceedings when it serves the
judge

Antohert ovatye placed 1in st arnedaartde sr et neoxvipakld iptreoact euweedmonygas]
credible fear scremaiagfpllb¥aembsepbeocst i bins colfy sAed i vi ng
Under theihdNAyidudbtbvyh albS dbe inadmissible to the
he orashe proper documentation or has committed fr

io

en

e e

obtain documentat n o(ra nadn otthkuest itsonseugbpjeathido 8 dbe = e |
expresses the 1int t to apply for asylumfbrcar fea:
to deter mi hesi & h dr bt hErfeedairb loef fpeeamns eaf s tpiledm.e c ut i
1s alfsiicgmt possibility, taking into account the ¢
support sefcltfhe mabhnednsuch other facts as are known
eligibili®®yffoheasyhameia foeddbie fear, the asyl
to an immigration judge for a full hearing on the
FigdpeovideWSAdhB8adohle diedael PPadiagsh year, 1t sho
number of credible fear cases referred to and c omj
casClsosedrececases in which a crenddthl @Sda&hb-adadt er mi na
TabB-&f or umpddnrnltai mnd a)dditional detail

Figure 4.Credible Fear Referrals and Findings, FY1997 -FY2018

Total Cases Completed
Referrals M Credible fear found Credible fear not found M Closed
100,000 I
80,000 I
60,000
|
40,000 u
-
20,000
0 = —
= [v2] [=a] =] - ol o = u w I~ [v2] [=2] =] — (o] (] =t Ty w I~ (v a]
(=] (=] (=] o o o o o o o o o o — — — — — — — — —
> > > > > > > > > > > > > > > > > > > > > >
|59 %9 % (59 (%9 (¥ % ¥ [%9 |59 (%9 (%9 [5 (%9 |59 (¥ ¥ (%9 (59 (59 (%9 (%9

Source: CRS presentation of data provided the Department of Homeland Security.S. Citizenship and Immigration

Services, on April 27, 201&Y1997FY2017; Department of Homeland Security, U.S. Citizenship and Immigration

ServicespCredible Fear and Reasonable Fear Statistics and Nationality Repd@tr e di bl e Fear Wor kl oad Re
Summary, FY 2018 Total Caseloado6 (FY2018)

Notes: Data represent individual€redible fear eferralsto USCIScome fromD H S8.S. Customs and Border
ProtectionorDHSds | mmi grati on and Customs Enforcement

21|NA §235(b)(1)(B)(v) (8 U.S.C81225(b)(1)(B)(V)).
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EOIRecisi ®edf emAd yeum Application

Dur amgmo val parno caectetdoirnngsy mmir g ma ODHSn and Customs Enf
presents thhecagovikoammeaaphovhagathenadtenheir represe
evidence '9onb dalmall clriose s e xamdnenwi mmegsestion judge
determines whether tAr bhmigr B3thomdwyg béegeecmowbeidyi s
subject to administfrative and judicial review.

Fi gbp ee sdeanttd8 OddRe ci silefis ns ¥V & ns icnacsee SIS¥ AP @ @ n dfioxx D
under | yainndg ddaattaa for defensive case?Fitchtdtleobwesg aan wi t
sharp drop in administrative clabhows shaceemd 28I (
from the immscgtenden jundgebtdoascnotumstsitithtes n a -
t he ;.)cases f@llat niawetlrya tc 1 ospeedn ecch.n Addmirnch 3¢ rliedd veusd o,
for example, when an alien has a pédmdMag 2pPppBicat:
Attorneyefdasrehs ruled that immitghatvicogenedgds aar
to administraftively close cases.

Figure 5.Immigration Judge Decisions in Defensive Asylum Cases, FY2009-FY2018

Grants =0==Denials Admin Closures e=@== Other Closures

Number of Decisions

30,000
25,000
20,000
15,000

10,000 O‘\o__,__o\o___g____o__

5,000

FY09 FY10 FY11 FY12 FY13 Fy14 FY15 FY1l6 FY17 FY18

Source: CRS pesentation of datdrom Department of Justicdsxecutive Office fofmmigration ReviewWorkload and
Adjudication Statistic]y As y | um D e cdgerwiateddctoBest 2088s , 6

Notes: Data represent individual®ata include both initial case completions (in removal, deportation, exclusion, and
asylum only proceedings) asdbsequent case completions (e.g., in proceedings that begin when an immigration judge

22 SeeCRS Reprt R43892Alien Removals and Returns: Overview and Trends

23 Data on EOIR decisions in defensive asylum cases, by nationality, for FY2018 are available in U.S. Department of Justice,
Executive Officefo I mmi grati on Review, Workload and Adjudication Stat]
generated October 24, 2018tps://www.justice.gowoirivorkloadandadjudicationstatistics

24 Matter of LopezBarrios, 20 1&N Dec. 203, 204 (BIA 1990).
25 Matter of CASTRETUM, 27 I&N Dec. 271 (A.G. 2018).

Congressional Research Service 7



Immigration: U.S. Asylum Policy

grants a motion to reopen, reconsider, or recalendajiministrative Closuaes case closurethat do not result in a final
order. Other Closuréssclude closures icases that are abandoned, not adjudicated, or withdrawn.

Evolution of U.S. Asylum Polic

The 1NA, as originally enacted, did not contain
conditiofiakreédnigeys was added b¥HThehel ANSA aAante nalunte md =
conditional entry of aliens, who ’swelrmemitgor aitnicolnu daen d
Naturalizati®natervice (INS)

(i) because of persecution or fear of persecution on account of race, religion, or politiza op
they have fled (1) from any Communist or Commuigistinated country or area, or (ll) from any
country within the general area of the Middle East, and (ii) are unable or unwilling to return to such
country or area on account of race, religion, oftigal opinion, and (iii) are not nationals of the
countries or areas in which their application for conditional entry is Afade.

O
[o)

c olc)o.l Tihnec oPrrpootroat ed the 1951 United Nations
es (Convention), which the United States ha
t

»

[ N R - B )

January 1951. The Protocol eliminated that
ion would apply without geograPViitd Itihmitat
ma

© h D o
® = opB Mo < e 0 —

oo s e =g < o0 B "B o0

“s oo ac AR~

— 0 B8 »n -
0Q
o

= o 0o o

— O

n account of his race, religion, na-t

OB X OoOP OO0 mMBP O 0 o 0 uBs

e+ —o =
o oo

1
e
or fYteot wrhrei nfg oan trieefrusgeoef territories wher
0
n

— =D = oo
o

——

INS issued regulations that establi
r adjudicating asylum applications.
1 d ianncd uudnemahrirsi eodr nvhiemro rs pcohuisledr en on
approve an asyfPum application as a

o ® ;= T T
o v o
o
=}
o

oD 3
[=Iso I

— — =+ =+
- o o v

26p.L. 89236,83.

2TINS, an agency of the Department of Justice with primary responsibility for administering and enforcing immigration laws,
was abolished in 2003 in accordance withHuoeneland Security Act of 2002.L. 107296). Most INS functions were

transferred to the new Department of Homeland Security.

28p.L. 89236 §3.

29 The texts of the 1951 Convention and 1967 Protocol are available at U.N. High Commissioner for Réhmyesgpn and
Protocol Relating to the Status of Refugémtp://www.unhcr.orggn-usprotectionbasicBb66c2aal@onventionprotocot
relatingstatusrefugees.html

30U.N. Protocol Relating to the Status of Refugefdicle 1.

311951 Convention on the Status of Refugees, ArticldJ8ler the Convention, howevehjs norrefoulement provision is
inapplicable to a refugee who posedaager to the security or the community of the country in which he or she is living.

8, the United States acceded to the 1967 Un:

lefiinitiVhheo fCanwverftuiger . hatde rdrasf i mfe de vae mrtesf ucg

el bya tthef Pgeod ocadme t o wien gl effa unneddd da sf eaa rp
rsecuted for reasons of race, religion,
pinion, is outside dhe @ewiumg rtyo ofudh sf a
mself of he protection of that countr:

retained ot henrg etlhdsmelmat st éabfei fttoiluod ne Gaenn ¢ e |
return), aiftmddamenthel Cosmwlemmi oon pa pi

2U. S. Department of Justice, I mrrédgral Ragisted1832a Dedemden3; 19%4a 1 i zat i on,
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Refugee Act of 1980

Despite the U.S. accession to the 1967 U.Nf Prot o«
a refugee orraefmahdmeamypiowhei emact ment ¥Af the R

noted, t he 1 5 conditional entry provisions
gover nment a
a politicall

e

to be appli ] 734

equally to al

1 nco.i

96

nd geogeaphginAdl 292 0h NS orfte gt hhaest tRaebf luigseh
y and geographically mneutral adjudicat
d applicants regardles:

The dafiofi ai o efugee, as added to the INA by the 1

(A) any person who 1is outside any country of
unwilling to return to, and is unable or unwilling to avail himself or herself gbtbtction of, that

country because of persecution or a vielinded fear of persecution on account of race, religion,
nationality, membership in a particular social group, or political opiffion.

such

(This first part of thegaddfdmnmndd oamnaodt mente fafgeteh d:

Asylum Process

As explained by INS Acting Commissioner Doris

Me 1

the Refugee Act of 1980 was t Hse wreiftutgeefd htgersotciemosn y ,

asylum process was looked upon as a %tpaketpiagd c
with this secondary status, the asylum provisions
comprised three short patroargnreayp hGse.n eTrhael ftior sets tdaibrl eicst
procedures for aliens physically present in the Ui
regardless of immigration status, and gabemthe At f
aliens who met the newly added INA definition of
termination of asylum status if the Attorney Gene:
definition ofa a hraenfgueg caen’ddus et hi'onkh d me ncount ry. The t
paragraph provided for the grant¥mfg aonf alsiyedl m mg rsat mt
asyPum.

Adjustment of Status

Separate language in the RefugeefAgeeadadddasyhew |
adjustment of status. Adjustment of status 1is the
asylee provisions granted the Attorney General di :
had been psheynsti cianl Ityheprleni t ed States for one year a
requirements, subject to*an annual numerical 1imi:
3pP.L. 96212

34 U.S. Department of Justice, Immigration and Naturalization Service Asylum Prdgistory of the United States INS Asylum
Officer Corps and Sources of Authority for Asylum AdjudicatBeptember 1999.

35INA 8101(a)(42)(A), as added 18201 (a) of the Refugee Act.

36 Testimony of Doris Meissner, INS Acting CommissionerJis. CongressSenateCommittee on the Judiciary, Subcommittee
on Immigrationand Refugee Policjjow Do We Determine Who is Entitled to Asylun the United States and Who Is Not?
hearing 97" Cong., ¥ sess.Qctober 141981 (Washington: GPO, 1982), p. 6

37 The wordchild, as defined in the INA and as used in this report, refers to an unmarried person under age 21. See INA
8101(b)(1) for thecurrent definition othild applicable under the INA asylum provisions.

38 P L. 96212 §201(b), adding new INA208.
39P.L. 96212 §201(b), adding new IN/&2009.
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Withholding of Deportation

The Refugee Act amended an INA provisdioanonwiwt h hhk

nomefoul ement |l anguage in the Convention. The INA
RefugédautAckdrheedttorney General to withhold the de
States (other t hNaamriealna taeld €aa §i inwootd wierdy ainn  whi ch 1 n
alien would be subject to persecuti”heoRefingoeanAc:t
revised this language to prohibitankeadtitetarteoey aGe:
where the Attorney Genlkirfad drtframidem whwel dlbent hr
alisemace, religion, nationality, membership in a
added excl ushicomsnebefpwandaretl acicdSpiecn fiwgNd zi the n
provisionnmadelagidbledher avitehhdhdi pgritficipated i
another person based on r1ace, vraerl isgoicoina,l ngartoiuopn, a loirt
opinion; the alietfpahratdi cbueleanr I"cyonndveirchtoesds woefs iame dan ge r
United Stat¢eéssegritchwes er eeaxsisnts df or considerin-g that t
politicailldertiime UBmittsd heSce @ 8 4 b’lfeo rg rcoounnsdisd er i ng t
a danger to . @MBdd onwubdsesqerant tghaWge hhoddihgg opf r Re ims

1980 Interim Regulations

INS published interim regulatiornss pirno vliusnieo nls9 800n troe

asylum p%Phke dausryelsum regulations included the

T INS disttocs Had jurisdiction over all r
by aliens in exclusi®n or deportation pr

T An alien whose application for asylum wa
asylum request imomxpdacdeodi mgs deportat

T The applicant had the burden of proof to

T The asylum applicant would be examined i
immi grat®on judge.

T The district director (oranhedvmmbdogyabdpo
asylum application f'somBOE Bubepmpar tofie Htu ma
Humanitarian Affairs (BHRHA).

T The district director could grant work a

“nofri vialppdsinc.a t i

T The distisi addtecdisricomnt om an asylum applicat
T The district director would deny an asyl
the alien had been firmly resett Ined hien a
persecution of another person based on r
particular social group, or political op
“particularl’ynderhosswesimedanger to the
“serious reasons for considerinpgolhatcéahe

40 Section 201(e) of the Refugee Act, amending B243(h). This provision, as subsequently revised, now comprises INA
§241(b)(3) (8U.S.C.81231(b)(3)).

“4U.S. Department of Justice, Immigration and Natural:i
Federal Registe87392, June 2, 1980.

42 |mmigration judges had jurisdiction ovasylumrequests by alieria exclusion or deportation proceeding®r an explanation
of exclusion and deportation, SERS Report R4531&xpedited Removal of Aliens: Legal Framework

43 At the time, the immigration judges were partids.
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Immigration: U.S. Asylum Policy

crime outside”otrh et hlenrieteeceds 0 Sstdaefldoes g rcoounnsdisd er i n g
he alien a danger to mnational security.

T An initial gr antyeoafr aasnydl ucno uwladsy bfeorre xotneen d ed 1 n ¢
increments.

T Asylum status could be terminated for various
t he &s thloeme country.

1990 Final Rul e

There was much discussion and adcdblaggi albotuitom sayd di mr
were proposed, court cases were litigated, and t h:«

internal DOJ reorganization, EOIR was established
i mmi gratyonemoukt sombined the Bod“wid hoff hemmiNSr at i c
immi gration judge function. With the creation of |
I NS

It was mnot until July 1990 thatntleNSi np urbelgiuslhaetdi oan sf
proce*Aicrceosr.ding to the supplementary information t
by the rule refleAtfdndamecnoak peclinef plkat the gr e
humanitardastanct from the normal operation and a«
recognition of the essential need for an "rderly :
The 1990 final rule creati¢e¢dimhd NSogdiot iadngp uadficatel a;
As described in the supplementary information to
int end®d stpoe cbieal 1°% htarta iwnoeud dc odrepvse ]l op expertitse over
of greater unifor mi*tUpn diem ashyel Wl 9a0d jrwmdiec a taisoynl su.m a p
district director were to be forwarded to the asy!
Under the 1990 rule, c obnymebPn@Sss toann daasryd upma ratp po fi ctaht e «
process under the —be8@menfEki mamé¢gadhitdonsrel ated
announced that as of November 1987 it would no | o
asylpmiegption due to budget constraints and would
provide input not a®%hailable from other sources.
The 1990 rule distinguished between asyl-um cl ai ms
f ounde df ufteuarre opfer s e c ut i-foonun dleod efsetaarb loi fs hf mat uwreel Iper s «

“The BHeAighest administrative body for interpreting and applying immigration lawsjuriadiction to hear appeatd

certain decisions madgy immigration judgesand HS . “ Mo s t Rure 2ubjettetajldiciaeviewsn the federal

courts.” See U.S. Department of T ushttps /e justice.gowoairoardsof Of fi ce for
immigrationappeals

45U.S. Department of Justice, Immigrath and Naturalization Service, “Aliens and N

Deportation Pr oclkedenatRegisteB0O674,July21, 1990uHereinafte cited as 1990 final rule).
46 |bid. p. 30675.

“7U. S Department of Justice, Immigration and Naturalization
Deportation Procedur ekedertal Registeil300,d13@lrAprip6 3988d rul e, 53

48 A February 1984Vashington Posarticl ¢ des cribed INS as being “determined to 1 e
the State Department. The article cited the 1980 regulatory provisions on DOS review of asylum cases as one source of State
Department control. Qhfiydica MuSopdhls &Eaget WBINSJgohBogt of Asyl um |
February 27, 1984, p. A9.

“This change was reported in U.S. Department of Justice, I mm:
Procedur e FederaliRegiste?893,Fa&bruary 2, 1988. Under current regulations (8 C§68.11), USCIS may
request, at its discretion, and DOS may provide, at its discretion, comments about asylum cases.
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required, in part, that an applicant establish t h:
one of the five pftohteercet enda bghrcorupnedsse iabnid itthyatof act ua
perse’aptoinor eturn. The ‘buldefivnthprodmtat bedorhasy

applicants. I t prso voiwdne dt etshtaitmotnhye aalpopnlei cnmaanyt be s uf f
me etthse definition of a refugee. I t-f mumsde & tfatard ofha
persecution on one of the protected grounds withoodi
individually, if tHtdaappglhicaantnsdbai lppreaecsteiachel i s h o f
situated individuals in his or her home country ai
The 1990 rule provided that a grant of asylum to
alpowovided that the grant’sofpougpbumndochipdreai paol
unless theapyilimemi pahtus was revoked.

Under the 1990 rule, an application for asylum wa:
of deportation; in cases of asylum denials, t he a:
was entitled to withholding of deportati’on. A 19287
decisions on asylum mndpwiltikchhalidinmg bd fn ddRiggotrotna ti iman
change was not retained in the 1990 fimalerute, h
adjudicating asylum and withholding of deportati ol
Regding eligibility for withholdi“Theof pgle¢ipfoen noart i o
freedom shall be found to be threatened i1if it 1is 1
account of race, relpiginomna, pnarttiiocnuallairt ys,o ¢Hieanib egrrsohuip
The 1990 rule directed the asylum officer to grandH
authorization for up to one year 1f the ofsficer d:¢
was de fmanneidf easst | y un ¥ Timel eadmplro yatheusti veut hori zation
increments of up to one year. The asylum officer I
asylum or withholdimg efaidddpdr tot poovdpel anmattxepl a
denial. The 1990 rule also granted specified officq
of asylum officers but did not grant applicants ai
Acts D990 and 1994

The I mmigratTaomd Atcte oV¥i o199t Cr i me Cont ramla dend Law
several changes atte dt lpa oavsisliwms in the INA. The 19
the annual numeriecaldjhbsmmeati of o n°8lats ya I€sroo na d5d, e0d0 On
language to INA §208, making an alien awghgor ahvaadt ebde e 1
felomder i hell NADbI®Thfeorl 9a9s4y laucnt. fur t hert lmamte nadred I N

501990 final rule, p. 30683 (s§208.13).

Slu. S. Department of Justice, Immigration and Naturalization
Deportation Pr oc e dRedermlsRegiste2552, 82653,eAdgust 28,11887. 5 2

521990 final rule, pp. 30684 (s&208.16(b)L)).
53 |bid. pp. 3068130682 (se&208.7(a)).

5P L. 101649

55P.L. 103322

56p.L. 101649 8104(a).

57P.L. 101649 8515(a). See INA208(b)(2)(B)(i) for the current asyluprovision on aggravated felony convictions, and INA
8101(a)(43) for the current definition afjgravated felony
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asylum applicant was mnot entitled to employment a:
Attorney Gene¥al by regulation.

1994 Final Rule

In March 1994, I NS published a proposdddral aumbes:
of controversial provisions. The agency character:
foll“dWwe :existing system for adjudicating asylum c]|
applications and doesmonvoatl pferromm tt hteh eUnei xt peedd iSttiaot uess 1
claim® fail

The 1994 final rule, published in December 1994,
prodfdader the rule, INS asylum offiasr £iwvede bryo al
who appeared to be Yexcltovdabhsiderdapoptiashté¢ons fo
from such applicants, with |limited exceptions. I n:
asylum or 1 mmeidi actlealiymsr etfoe ri mmhi gr ation judges, whe
part of exclusion or deportation proceedings. Asyl
denials in cases of asylum applicthatons filed by
The 1994 rule also made changes to the employment
were 1 ntdeinsdceodirtaoge applicants from filing meritles
empl oyment FWnlderi thenohidd,tanwaiiels50 days after
asylum application had been rec& i N8dthenabpdy36od:
adjudicate that empl oyment -day hadradyz3at®iimoen farpapmeisc arte:
relgatyYomMccording to the supplementary information
decision on an asylum appllihcea tlinomni gbreaftoiroen tahned eNiadt u
Service (INS) and the Exeew t(iEv@I ROf fwocuel df osrt rlinwmei gtro
adjudication of asylum applications, thrdaygh the
per’i®od.

Some of the provisions 1in the proposed rulse were 1
to make asylum interviews discretionary and to ch:
applications for &mployment authorization.

58p.L. 103322 §13000%b).

®U. S. Department of Justice, Immigration and Naturalization
for Asylum or Withholding of Deportat i onFederalRegistetd77E mpl oy me n't

14780, March 8, 1994 (hereinafter cited as 1994 proposed rule).

0yU. S.
for Asylum or
5, 1994 (hereinafter cited as 1

Depart ment

of Justice,
Withholding of
994 final rule).

I mmi gration and Naturalization
De p o r krulet S9federabRegiste62284, Décembér o y me n t

61 For an explanation of exclusion and deportation GRS Report R4531£&xpedited Removal of Aliens: Legal Framoek.

621994 final rule, p. 62290.

63As explained

period beyond which it would not be appropriate to deny work authorization to a person whaselclai s

1994 proposed rule, p. 14780.
64 See 8 C.F.R§208.7(a)(1).
651994 final rule, p. 62284.

66 At the time, there was a fee
place.

t he
been

in the information to

not

supplementary 1994 p:

adjudi

for a renewal application for employment authorization. This fee remained (and still remains) in
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Illegal Immigration

Reform

and I mmigran

I mplementing Regulations

The Illegalfdbmmigndtl mmi Reant RespO8asghificgnAtty (
amended ’st haes yIINuAm provi sions and made a number of o
policy. Many of the IIRIRA changes remain in effec
One set of chaongdsjmwphicht hedsbfor the 1immigratiord
INA grounds of exclusion. Applicable to aliens out
classes of aliens who were ineligibde KFbRI RAsame md
these provisions and replaced the conceptt hef an e:
latter being a person who, whether outside or 1ns:
the countr yt.h Itnh eg eennecarcatlme nwti of I I RI RA, an alien be
if he or she was described in® he reconfigured gr

Asylum Provisions

I RITRA added restrictions t
he I NA that an alien who i
igration status, can pp
t, angiablliee nt oo sa pnpolty efl01r
cation within one year
she has previously
¢calna mgheodw ci rcumstances

additional exception t
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87]IRIRA is Division C ofP.L. 104208
68 See INA8212(a).

present
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of
hadnarmxaseyltum na gppl iboa thi a1
wh 1'sc he Imagtiebriilailtlyy faofrf e
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69p L. 104208 Div. C,8604(a) amending INA8208. See INA§§208(a)(2)(B)(D) (8 U.S.C.881158(a)(2)(B)(D)). Relevant

regulations can be found at 8 C.F§208.4.

70p L. 104208 Div. C, §604(a), amending INA208. See INASE208(a)(2)(A) (8 U.S.C§81158(a)(2)(A)).

71P.L. 104208 Div. C,8604(a), amending INA208. See INA§8208(d)(3) (8 U.S.C8§81158(d)(3).

72P.L. 104208 Div. C,8604(a), amending IN&208. See INA§8208(d)(5)(a)(i), (d)(6) (8 U.S.(88L158(d)(5)(A(i), (d)(6)).
3P L. 104208 Div. C, §604(a), amending INA208. See INA §208(d)(5)(A)(iii) (8 U.S.@8§1158(d)(5)(A)iii).
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pygmbhe fiothemization from being grant
iling the asylum application. It furt]
yl um. Similar to theermam draetgourlya tdieonnisa,l tlh:
d 'asncampypl ¢panrathi cfwlra ral”ys ¢reiroi uwosu sr ecarsiomes, f or b
has committed a serious TNhobpebntb’tfeolrgec o umds
earliinegn tahedanger to natisodfal mseewsvretty,cmemd th
prior to aflrliRIaRIA ianl stoh ea dldmeidt, e da sS taa tneesw. a sy
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Definition of a Refugee

ITRIRA amended the I NAvdeaf ii midti iva itk weeflr scai svrieeb fjpwogpetue | tatdoi
conftktolprovided that for purposes of meeting the d
forced to have an abortion or undergo stievrei l i zat i
population control program would be considered to
Similarly, an i#fnoduinvdieddu afle awi tthh aat wheel lor s he would b
would be persecudcedr diove rgopusltamicentoonmntrol progra
a witdunded fear of persecuti’hienlahgubgseisemhfipel
INA definition of a refugee.

Inspection of Arriving Aliens

I'TRI RA amendeids itohnes IoMA tphreovi ns pection of aliens by
n e Mmigration enforcement mechanism known as expedited removal. In general, under expedited

removal an alien who is determined by an immigration officer to be inadmissible toitieel States

because the alien lacks proper documentation or has committed fratidbrl f ul mi srepr es ent
to obtain documentation or another 1immigration be:l

74 All of these grounds except the last one concerning firm resettlement were the same ineligibilitg getablished by the
Refugee Act of 1980 f or Wihholding ef Departatigh )oof deportation (see

75P.L. 104208 Div. C, 8604(a), amending INA208.P.L. 104208 Div. C, 8604(a) further sgcified with respect to these
denial grounds that an alien who had been convicted of an aggravated felony would be considered to have been convicted of a
particularly serious crime.

76p.L. 104208 Div. C,8604(a), amending INA208. See INA§§208(b)(2)(C) (8 U.S.C881158(b)(2)(C)).
7 See INA§8208(d)(2), (b)(2)(A)(ii}(vi) (8 U.S.C.881158(d)(2), (b)(2)(A)(iiy(vi)).

78P.L. 104208, Div. C, 8604(a), amending IN&208 (8 U.S.C. §1158).

79 See INA§8208(c)(2) (8 U.S.C881158(c)(2)).

80P . 104208 Div. C,§601(a), amending INA101(a)(42) (8 U.S.C§1101(a)(42)).
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any further heassintgdgse ar ircaaviienw,i clantleess either an 1n
of per®ecution.

Under the INA, as amended by IIRIRA, this expedit
arrivingaatéemst hat includefs efi(tidenn.se xacrerpitviiomg faotr aC
citizens arriving at U.S. porjysliopfakbanoryobldabeca;
(or all) aliens 1in the United States, as designat
atn has mnot been admitted O&hra sp anrootl eadf fiinrtnwa ttihvee 1Uyn i s
satisfaction of an immigration officer, that the ¢
continuouyglkprfoertibd 2 mmddicatdalty pifi dhe d&t er mi na
Using this statutory authority, the application of
beyond arri Vlimmpgl eanleinetnisn”j(.sReeegul at i ons

Under the IIRARRAadmemdwmbdot s s subject to expedited
apply for asylum or a fear of perdsdocutetem minet a fb
alien has a cred®MbIpee cficaalr porfo cpeedrusreecsu taipopnl.y t o al i e
at aCdin&da land port of effampydanagcBemdadbesdieChus:s
AgreemMdmder the INA, credibl €t fema iosf Ppegisgriuflii oar
taking into account ®Shemadeedbiybithiet ploBntci @ isntuappam:
such other facts as are known to the o PP%lifc earn, t hat
alien is found to have a credible ferarjonhhpudgygl fii
full consideration of the asylum request during s
have a credible fear, the alien may request that :
ultimately reveryeansygl imn mowet meet the higher st
or afowedded fear of future persecution.
Withholding of Removal

As part of a larger set of changes to the INA repl
addewd tahholding of removal provision (INA §241(b)(
deportati¥hheormew swiotnhhol ding of removal provision
partS htthaAtt t orney Generalb mayvomat ryemdve han Adt pene
the 'slliiefhe or freedom would be t hrseartaccnee,d rienl itghiaotn
nationality, membership in a p%Trhtei clullRalrR As opcrioavli sgiroc
retad language on ineligibility for withholding ¢t

81p.L. 104208 Div. C, 8302(a), amending INA235 (8 U.S.C81225). For additional discussion, 8BS Report R45314,
Expedited Removal of Aliens: Legal Framework

82INA §235(b)(1)(A)(i) (8 U.S.C81225(b)(1)(A)(i)). Under 8 C.F.R81 . Arriving alienmeans an agicant for admission
coming or attempting to come into the United States at agb@mtry, or an alien seeking transit through the United States at a
portof-entry, or an alien interdicted in international or United States waters and brought intatdueStates by any means,
whether or not to a designated poftentry, and regardless of the means of transport.

8U.S. Department of Homeland Security, Office of the Secreta:
Cuban Nationals Ari v i n g bFederal Regist&d769,January 17, 2017.

84 INA §8235(b)(1)(A)(iii) (8 U.S.C81225(b)(L)(A)iii)).
85 INA §235(b)(1)(B)(i), (ii) (8 U.S.C81225(b)(1)(B)(i), (ii)).
8 INA §235(b)(1)(B)(v) (8 U.S.C81225(b)(1)(B)(v)).

87P.L. 104208 Div. C,8305(a)(3) added a new INg241 on detention and removal of aliens, which inclugll (b)(3) (8
U.S.C.81231(b)(3)) on withholding of removdNA 8241(b)(3) was furter amended by the REAL ID Act of 2008.L. 109
13, Div. B, 8101(c)) to add language requiring determinations about burden of proof and credibility.

88 INA §241(b)(3)(A) (8 U.S.C§1231(b)(3)(A)).
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89 The Immigration Act of 1990R.L. 101649, 8515) had previously amended the withholding provision to add language on
aggravated fenies. IIRIRA revised this language.

% See INAS241(b)(3)(B) (8 U.S.C§1231(b)(3)(B)).

91U.S. Department of Justice, Immigration and Naturalization Servicebxelitive Office for Immigration Review
“Inspection and Expedi onandR8rowabofAidns; Gohduck of Removal Prodeedings;msyium
Pr o ¢ e d uRederal,Registei20 3 1 2 , March 6, 1997 (hereinafter c¢cited as “19G¢

2U.S. Department of Justice, I mmigrati orFederal Regider6l2lr al i zat i on
December 6, 2000.

93 |bid. pp. 7613376134 (se&208.13(b)(2)(i)).
% |bid. (see§208.13(b)(2)(ii)).
% |bid. p. 76135 (se8208.16(b)(2)).
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d removal procedures to additional ¢l asse:

msmi dissi ometri on, such acf®™ion is operationall

ning in 2002, DOJ andythesp®tSibwhith £fes ummi
and S%accutreidt yt oAcatpply the expedited removal pr
November 2002, DOJ extended expedited removal 1
r alnald who have not been continuously pdesent in
gust 2004, DHS authorized theoDH!l alianrges iparheesxepnetd iif
e United States withouddhawe nfobreed ni madmi ¢ sidbloe
oper documentation or to commission of fraud or
other 1immignaticenr thdme fiitr cumstandcdhase. ddtheens circ
coubtyemamd i mmi gration officer within I’@€@Gdair mil
“have not established to the satisfaction of an im
in the United States-dagnd(ailydu opuesrliyo df oirmntehdei aftoeulryt eper:
encouwhter.
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Convention Against Torture Protection a

Separate from asylum and withholding of removal ui
aliens in twko Unrnd emdo rSet altieksel y than not to be tort
accordance with the United Nations Convention Aga.i
Treat ment Jd°%( CPounnviesnhtmeommt Against Tor tfuarec e ofro rC ATH ¢

United States in Novemb@ATNO09 9S4t.a tlen dPearr tAyr tsihcallel 3e xopf
(rf‘efdpwphermxtradite a person to another State where
would be in damgert oo’f e umrgusubkinec®OHS and DOJ reg
defined,“any paeatt pbyaswhich severe pain or suffering
inflicted.whmem spwalb omain or s uf fsetriignagt iiosn ionff loirc tweid
consent or acquiescence of a public "M fii Fedbruar yo

961997 interim rule, p. 10314.

97 The Homeland Security Act of 200R.(. 107296) abolished INS and transferred most of its functions to DHS as of March 1,
2003.

%BU.S. Department of Justice, Immigration andoEXpeditadrali zation
Removal Under Section 235(b) (1) ( A)67Fkedera)Registe68924 Novembhemli3,gr at i on a
2002

99 U.S. Department of Homeland SecurByreau of Customs and Border Protectiddesignating Aliens For Expedited
Removal ” Feédéral Registed8877, August 11, 2004. Despite this noticgeslited removalvas not expanded to all eligible
southwest border patrol sectionstil September 2005, angas not expandei the northern and coastal bordensil January
2006 SeeCRS Report R4531£&xpedited Removal of Aliens: Legal Framework

100The text is available at United Natioff$)e Office of the United Nations HigCommissioner for Human RightSpnvention
against Toture and Other Cruel, Inhuman or Degrading Treatment or Punishrhéps://www.ohchr.orgin/
professionalinteregiagesCAT.aspx Reports on U.S. implementation of the CAE available at U.S. Department of Stales.
Treaty Reportshttps://www.state.goy/drl/reportstreaties/

1018 C.F.R.§208.18(a)(1)§1208.18(a)(1).
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1999, DOJ published a

=

interim rule establishing |

3 ofCAfThémemdhweal ®Fhesessegulations have since been
DHS regulations set forth procedures for handling
expresses a fear of torture. In a premossalamwdloogo:
express a fear of persecution, DHS regulations pr
asylum officer to determine ¥To hestoablsiheh hascme ¢irh
torture, an attther mest shgwitfheatnt polpridtielcittiyon h
under {Ed i@AD.ility for CAT protection, unlike for
nexus between the torture claimsandm opfrfatceeat end kg1
affirmative credible fear finding, the officer 1is
consideration of the CAT application during stand:
finding, t mee sal jae m emaiye wr oo t hat de t*®Irfmidnuartiinogn by
removal proceedings the ftommel garlaiteino ni sj undogree dleitkeer lmyi 1
tortured in t h%thceo uanltireyn oifs reenntt¥Tthlhetd tpe ot CAR prsott®c
granted in the form of either withholding of remo-
circumstanc®s of the case.

The February 1999 CAT rule alsborresatsomlafl lee d eaarot h ¢
persecuti Modet edootmubat separate from the credibl
processes, reasonable fear screening applies to c
aliens ordered removed undertdiNA §23t{bagl foffeé¢ehee s
whose deportation, exclusion, or removal is reins:
DOJ regulations, 1f an alien in this category exp:
USCI S i s etaos omaakbel ea frear determination, ®BTwbject to
establish a reasonable fearaofeprosaklude ipassiami lail 6
would be persecuted on account of his or chiearl race.,
group or pdoltihtsischle sommei et andard used to establis
reasonable fear of t¢r trueraes,o naanb lael ipeons smubsitl ietsyt atbhlait:
tortured in th¥%country of removal

I f the alien 1 encacbilwe sf eaa rp ofsiintdii meg ,r e¢ahseo case 1s r1ef
determine whether the alien is eligible for withh:
of removal or deferrléoDHSfande(Dilrugtdd:,atlidlws@@;ﬁﬁ,rtﬂ
2y, §S. Department of Justice, Immigration and Naturalization

Tor t uFederdl Regidte8B478 Fe bruary 19, 1999 (hereinafter cited as “1999
the rule exmins the statutory mandate behind the regulations and provides other background information.

1038 C.F.R.§235.3(b)(4)§208.30.

1048 C.F.R.§208.30(€)(3).

1058 C.F.R.§8208.30(f), (q).

1068 C.F.R.§208.16(c)(4)§1208.16(c)(4).

107 See 8 C.F.R6208.16,§208.17,§1208.16 §1208.17.
1088 C.F.R.§208.31,§1208.31.

1098 C.F.R.8208.3(c),81208.31(c). Regarding the standard for establistéagonable fegwhich enables an alien to pursue a

claim for withholding or deferral of removal), the supplementaryinfort i on t o the 1999 CAT rule expl
standard for showing entitlement to these forms of protection (a probability of persecution or torture) is significamtipdaigh

the standard for asylum (a wétlunded fear of persecution), the sciiegrstandard adopted for initial consideration of
withholding and deferral requests in these contexts is also

1108 C.F.R.§208.31,81208.31.

Congressional Research Service 19



Immigration: U.S. Asylum Policy

f removal or de

the granting of o
t rd country.

h withhold
from removing 1

ing
ien to a thi

S C
he
Posly 96 Statutory Provisions

While the IIRIRA amendmentmaitn Itahreg elINyA iams yp luanc ep,r os
have made further changes to the I NA2apmeonvdiesdi otnhse. ]

I NA language on the c¢ondfbtuirodnesn "fpofro pgreapnbtnisn g wahsi yclhu 1
previoustgubetnommdanml hefSs ep roeonfa ipnr oivni sliaowns They 71 eq
applicant “rtaoc es,h orwe Itihgaito n , nationality, me mber s hip

opinion was or will be at ltlaeasappaemaeantrhé¢ defs oi
ref d'Tehee. provisions further set forth stasndards fo
credibility and about the need f&r baardreattloonrfa tpirmg f
addn,tiommong 1 trse loathed m@mrsodiusmi on s, the Real ID Act

adjust me d®T hoef 2s0t0a8t uWi.l 1 i am Wilberforce Trafficking
(TVPRA) added 1 anguage taot tahded rleNsAs eads yal suyml upmm oavpi psliioc
unaccompanied alien children in the United States.
on applying for asylum inapplicable to these c¢chil

have unisdattjon over any asylami eadppdhiclad, omv dn I ief
wa in remova?® proceedings.

2018 Interim Final Rul e

On November 9, 2018, DHS and DOJ jaiyntdm dbkasuwmd ian
cont axdtiemfSs who are subject t o, but contravene, a
States through the southern border with Mexico t h:
presidedtThdt osadme . Down,AkRip es s sead a proclamation t
i mmeditédteelemt ry into the United States of aliens w
entr yYPr(esscicA¢ n’o)hhat ording to the supplementary infor

rule, the rutbawonael dimgdmes $pble aliens to ports
to enter and would be prdocmaifar.in an orderly and
The 1interim rule, which 1s not in effect due to 1
States 1in contravention of the proclamation from
would make a fiegantotfepersdcbteon determination 1in
explained in the supplementary information to the
Sout hwest border without inspectiom fwomlfdorcmsntafanu
protection from r emawmawliyghthhoelrd itnhga no fa sryelmmonwmad under

1118 C.F.R.§208.16,81208.16.

112TheReal ID Act is Division B oP.L. 10913,

113p L. 10913, Div. B, 8101(a)(3), amending INA208(b)(1).
114p | 10913, Div. B, §101(a)(3), amending INA §208(b)(1).
115p L. 10913, Div. B, 8101(g), amending INA&209(b).

16p |, 116457 §235(d)(7). The asylum process for unaccompanied alien children is not covered in this report. For related
information, se€€RS Report R4359%)naccompanied Alien Children: An Overview

117U.S. Department of Homeland Security and U.S. Department of Jutieeytive Office for Immigration Review “ A1 i e n s
Subject to a Bar on Entry Under Certain Presidential Prach t i ons ; Pr ocedur e sFederalrRegisterot e ct i on C
55934, November 9, 2018.

118 pid. p. 55935.
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protect it h@®AT ulnhdee ri nt erim final rule addresses elig
procedures for aliens who enter the United States
for withholding of removal undemovtaddle dMNAeort we t @AT
establishes that such claims would Wenaendedds opaad un
Against Torture Protection BEhmea dJdupdleammantimrgy Riegfud r
foll owing s umnsntaargye osfc rteheen itnwgo prot ocol the rule wou

Aliens determined to be ineligible for asylum by virtue of camning a proclamation, however,

would still be screened, but in a manner that reflects that their only viable claims would be for

statutoy withholding or CAT protection.. Af t er determining the alien’s 1in
under the credibléear stadard, the asylum officer would apply the leesgtablished reasonable

fear standard to assess whether further proceedings on a possible statutory withholding or CAT

protection claim are warrantét?.

This rule i1is being. a®@dDekdhped® 0ilB ,f a@ad frealle radurdti st r
California granteary hnhnjtaoodwide pgaiimi it

DHS Mi gPrraontte cti on Protocols

On DecemB©tb8, 2DHS 2annoulcetde d thieo Mi Bgr@atmdadcol s ( MPP) ,
“individuahsoarentemgng the—1Uhlegdl Byaoes witbmuMep
documenmayibe returned to Mexico for tHEZThHearation
U. S. government notified the Mexican igoveemanreat e al
and distinct from a safafd¢hThidrdoldahaotyr p ghgraemd n

ThPHS prreelsesase annouBRroim@re throtMd galasntcchastotecized
me as'troe saddtiddsegtale i mdilgraheowpradss ofeltdaaese:

Aliens trying to game the system to get into our country illegally will no longer be able to disappear

into the UnitedStates, wher many skip their court datdastead, they will wait for an immigration

court decsion while they areinMexico. Cat ch and release’” will be replace
In doing so, we will reduce illegal migration by removing onghefkey incentives that encourages

people from taking the dangerous journey to theednbtates in the first placghis will also allow

us to focus more attention on those who are actually fleeing persettion.

According to DHS, tilmev olk.eS.I NgAo W&whrb ieehn) tp 2wi@i€lY s t he r
certain aliens arriving in the United States on [
territory pending standard removal protsednngnandeA:
the INA is an appliiscamat folre aardlmy sasn d nb ewhodmd da doub

119 |bid. p. 55943.

120 For further information about related legal developmentsC&s® Legal Sidebar LSB1022Rjstrict Court Temporarily

Blocks Implementation of Asylum Restrictions on Unlawful Entrants at the Southern;Bbiderh o1 as T ovino, “Ninth
Refuses to Reinstate Trump’ s As yl uhtipslwwecourthouBesewslcomitr Appeal , ”
circuit-refusesto-reinstatetrumpsasylumlimits-pendingappeal/ Maria Sacchetti and Isaac StanBy ¢ k l&n blow to*

Trump’”s immigration agenda, federal judge bl,o” kWa saRadsinl gutno nb a n
November20, 2018 https://www.washingtonpost.condtion20181 1/20blow-trumpsimmigrationagendaederatjudge
blocksasylumbanmigrantswho-enterillegally-mexico2utm_term=7e5117d13dfd A d a m Justipes Refuse To Let

Trump Limit Asylum Rew York Times December 22, 2018, p. Al.

RIDHS, “Secretary Kirsg jHdinstMor iNd eAstino Ant o kdaleghloaysis,sed 1 1 e gal 1
CRS Legal Sidebar LSB10251,Mi gr ant Protecti on Protocol so: Legal | ssues Rel
Asylum Seeers to Wait in Mexico

2DHS, “Secretary Kirstjen M. Nielsen Announces Historic Acti
1231pid.
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placed into Secteidoinn g2s4 0 Trheenyo vwaill 1p rtohceen be trans fer
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ar ¢ unaccompaniceidt iazleinesn ocrh inladtripenmpsicless soefd t Medxri ceox,p e d
remoamd ,aliens who are more 1ikely t H°ATnh en oMP Pt o sf a c
i n eafsf eocft t he d,atbmwmdonfd itt nhsih ouldhdtS peoarmta ki ng deci sions al
ali eprsocteos s undeTrh et hMP Pp riost obceoilnsg. ¢ h®@ 1 1l enged in fed.

Recemrtgi sé¢adnd Presidential Act

LegislationCoimgrtehses 115

As ylruenl at ed Wasgins li alteir @dC oinmg Mwb e i. mind g rtaltaito nwebriel 1tsh e
subjects of wnfbtooesyvbtubrtshtomuw JumgsFABadBiec Act of 20
H. R. Y4d4daBotdher Security and [ m@Hi Rr atécladnbtdaRienfeo r m Ac
similar provAsibnsdodsagbeywhmiHvhey ¢ utmi Re form and Bord
ProtectionH.AR .t))t3h%alt 2 (sndemiqu doefd t he s ame pr oviassi ons as
ordered t oy bteher elpoouwrstee dJ bdi ci atr koo mtmhiddcatda ¢ t eldn oad d i
s ever ame aostohoenrs amonrientgt d mi anguage on asyl um.

H. R. a4n7Bb.0R. 6136

H. R. a4nH6 R. , 6chd3Hs i det dude &dfdi @ c iwadrei ous provisions 1 e
as ylBuonbh Wb esHaweameendihe “d NAe t hT"adylcwmngrorwynvwdesamwhich

alien 1is ineligibleisodepptrmchadbebygybmmeoicelr toha s

“pursuant tmudtbl haté@d®Cadgdeedmentd Co)iHt Ry adngdode me n
H. R. wooluliaded i mdtnhdptuer s uant to a bilaté&lradgwageul til a

124 |NA §235(b)(2)(A).

2%For additional information, see U.S. Department of Homeland
24, 2019 https://www.dhs.goviews201901/24/migrantprotectionprotocols

126 y,S. Department of Homeland Security, U.S. Citizenship and Immigration Se@igiesnce for Implementing Section
235(b)(2)(C) of the Immigration and Nationality Act and the Migrant Protection Protogoley memorandumJanuary 28,
2019, https://www.uscis.gowitesefaultfiles/USCISLawsMemorande20192019-01-28-Guidancefor-ImplementingSection
35-b-2-C-INA.pdf; U.S. Department of Homeland Security, U.S. Customs and Border Protection, Memorandum to Todd C.
Owen, Executive Assistant Commissioner, Field Operations, and Carla L. Provost, Chief, U.S. Border Pattelifrdtn
McAleenan, Commissionelmplementation of the Migrant Protection Protocalanuary 28, 201&ittps://www.cbp.gowites/
defaultfiles/assetsiocuments2019Janimplementation%200f%20the%20Migrant%20Protection%20Protocols. pdf

127.S. Department of Homeland Security, U.S. Customs and Border ProtétB&nGuiding PrinciplesJanuary 28, 2019,
https://www.cbp.gowsitesfiefaultfiles/assetglocument2013JanMPP%20Guiding%20Principles%2®B-19.pdf

2American Civil Liberties Union, “Trump Administration Is 11
https{//www.aclu.orgblogimmigrantsrightstrump-administrationillegally-forcing-asylumseekersout-united states
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made by, and on behalf osf,clthieniTdiecnd mdnds.sowpport o
reqdaiudi o or saallioxpedditegl afe moval and c¢credible f¢
H. R. 391

H. R.,a34 br ebde troe p orHased Jbuyd itchicary Goammeenddehdd A Iwoul d
proivoinss on safe third coofunatsryyl urne mopvoant sr¢eotturrtnmytnoa ttiho
friowsll amyapplications mididdRgyradn@é BRIl ¢ 611 &6 mtdchdisti on,
biwouHalvee madnumber of otlhiemre |l alt aandg dsa ntgdllangder gi ais tt sh e
as ydreulmapreodv i H.i B.nwg QHlalve ctlhhae ilf NAddefinition of a re
applicants also hav&metnb esrasthiispf yi)n gas opjgperiotfiiincauall allry st ohc
wo ul alde fdipmag t i cul ar, swthdicerh ri & enfbfrrye d tion nsetaant dmta ¢g,r o u p
i8efined wi t’h $spoacritailclily mdkiidttayisn ante , mb“e r ¢ o mlmon s h mmuat a b
characteristic.

H. R. wa9hla e pl i ci dfl lya ffrreorlvbéedres hi p i n a Pgrrouncds lwmou lsd
covienrdi vi duals $thoo cfoampll yo rwirtehf vasngyr ¢ veveme rcegal af i

individual righupborfi ntgiang paar dc deidludo aotdii atrch adtf tple e
cdgdany law or regul at”Adn tihree wtahmtesobdigthplergomheisbcihto o 1

h
i
h appltihgmsmbund 06 asylum cases involving c¢criminal

- A~ =

etet monwmt aabm phieed utdeatt he granting of sias ytlluant tOhmhe
l ie#ifiwansl y r es et t |’tbde fionr ea ncootmhi ehrg Sdt au nt threyp MJh i t €eque st
. w8 ®Hlade ® n seiddhéfri r mityl’ed s etedar s i“bFi edi dence t hat

e
n
e
. R. aB9®d ilnacnl guudacgde hee I NtAe d s ty b tu e fpur noevriastieo ncse r t a i n
t
i
R
n live in such country (in ZZny legal status) wi !

o Te® T

a

Ot her Bill s

Ot hert Ibddladcst i on 'iCno ntghree sldm®i mec 1luidmei t ed language on a
the Criminal Alien GH.nR. Membe rp Re mod athya Awtdd ( Hous e,

129 Some of the provisions discussed here appear in the committee substitute amenHinfer@abut do not appear in the bill,
as introduced. The text of the substitute amendment is available in the CQ markughtgpéwww.cq.comdockcommittees
20170726375056R& searchf45CzBnV
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new 1teMAtloi stheofl deter mi ngarta mtnisn g hathwyyseklddhm de t h
alien inelighed loewafsolra admilsusm hlfe ore WiNApomti alballe ghage
member ship o ednit migmalmgdasn gwoartl ale s ¢ adbdUln KB .r R .
3697such analadlavwwen® wompodm the INA restriction on r
countrhiwhereher wloiuh e © h rb€anst cerddaocdn , religion, natio
me mbednsahipprticul,or powdiali cgdowpinion

As y lruend at ed spirnoiviiasri HnoR .t W3o6s9¢7i n ntl wal ealt h mrthme asur es

Mi chael Davis, Jr. and Danny Oliver (MnRH®Z4a3s1 of St
ordered to be reporryt eCdo nbayntdthSededC, lHR R saeen d u S WCGCGRED Act
S. Amdtt 1 RS5925WhichS€aatre dvfobtneoai n Febadadegiedfi wdHt

me as woualbavee mhdrt her c¢changepd tat etd ep rloNvAnls al voen s . The
maed al i ensfoirnelsiyd iutmt eifn atdhneiys swiebl e o nt-rae lbartoeadd egrr oaurnr
anwWwoulaexem@gtd ivhnostr we 1 na dmi stshiibsl el a rsgte rg rsoeutn dosf ftreornr ¢
general INA restriction on removing avmoudldi e t o a
threatened

H. R. an&3 Amdt wo dd91lds9%0 a aneendlhe I NA provisions on asyle
to LPRCutn¢mpty olvNAIi omrse qgueinreer atlhlay applicants for ad
the United States as 1immigrants, but they grant t]
Generabubhordty to waive applicable i1inadWh keibil i
t herree wei gni ficant differencesamenmndhmedntthsmdas yl 869ad
ankd. R. , 243t h wweuddsadwremsdt x i sDtHiSn/ gD MJa d mi swaiibvielri taypt hor it
analdedh e w de peretlanbtigqldiitre ment s to the I NA vaissyiloenes .adj u

Presidadt onl

Citing constivpnyiaeanthoimdmptRstenscedeatpresidential
November 9, 2018, to immediately suspend the entr:
Sout hwest border Ehewepmo cploarmast ioofn eintdiycates t hat
rovisiepnygy ewi9l0l days after 1ts 1ssuance date or on
ach a bilateral safe country agreement, whichev
intly i1issued an interim PUannaddrSdetesd dbDnrcamtnid-
oclamation fromlhed ipgrdcdllamayt ifoor amdy ltuhme rule are
rsted 18 Inter)MOFihabr Ratyg 7, 2019, President Tr
oclamation wintehw tphreo cilsasmaatnicoen™owfi tah t he s ame name

he B eliso Bhnbilie Mso]
= o = O O

Selected Policy Issues

Asylum is a complex areaMuath ofmdgbtatrecemitd wngndt pl
focused on efforts bty tthieg htreunmpt Bded micsay | syt mr last yd sotne m.
considerations about asylum are highlighted bel ow.

130 proclamation 9822 of November 9, 2028ldressing Mass Migration Through the Southern Border of the United S38tes
Federal Registeb7661, November 15, 2018.

131 For further information, seERS Insight INN0993,Presidential Proclamation on Unlawful Border Crossers and Asylum

132 proclamation 9842 of February 7, 202@ldressing Mass Migration Through the Southern Border of the United S84tes
Federal Rgister3665, February 12, 2019.
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been hdnggtassues for policymakers, while others,
garnering attention more recently.

Asylum Backlog

There s hbeadcdmsbonssiwmabaaeskil og apfp laiscyal Tulinea styel runm
backidaopnggsgtehat & herwvsgbé pendemagsless Jilswmli scussed abo-
USCI S amd phQ@adaRj anldayifcfaitremsayt i wma nddlefesas y v @am cases
respe CHBavcekhilygagus ed in this r@emdtansged ))osaydnony mous wi

The naonfbeprelhSdGInSg af fir mative as yledmnasppelaiskeastyel amms a
varaweadr the years, impacted bymdméclBaomrgesi ntcd uld.i h.g i
i mmi gid astwi oannd a ge.nclyn atechsdofucracmegnygt li isccat h omee have
signiffliuccatmita t it ha s i zeo vefr ttthhe thacskloag.Soficehd Y2OPDun
however sobakktlogUSCIS affirmative hawdoameappdicat:i
annuAtl 1 tyheF Y2nQd0OWefr ¢ were about 6, 000 pending affir
USCP%hat nstmbdmba3u2008 0 etnhde of PFY201 8

During this same periobefohea nEQHRo®mdRWoGult nadti ntgh e a
end of thYamh&®HEO OO t hF Yew'¥Sof all the EOIR cases nec
asykilmiihovwewerr.ding to EOIRi,t ahbaodnf PFendDHBnd26 ¢t S8,
some 386 s@OWo4uSt%)n c lansdyeldpini 2 g*t i ons .

Avaertiy of argufmemtpriaoeimbhdieng the dThdemetianlafieth
need to preserve the 1inttprgaoadt¢t ypoétebetiaenytnmapt dDme
l egitimate .asMolommrsoeekesrnsal arguments ftore addressi
percaeceeaddt o eilnicminna tvee afm r wu nt ahuotuht ourmaziceildd iaabsiyektnos e n t |
United States and (dseifboilvabowy FpplldudtemnoenaAsylu

Regarding the aff ilUrSn€altSi vdee sacsryi lbuend biatcsk hloagnmeaireyw 2 0 1 8
recent asylum ap plliimzdanattemptto stem the growth of the agésnasylum

b a ¢ k ¥¥There i5 debatebout whether thiis an effectiveandjudiciousstrategy While some point to

signs that this procesgj change is reducing tiacklog™° others argue that it is a wrongheaded

approach and that USCIS shoindteadbe dedicating more resourcesadjudicathg asylum cases.

b}

8¥As noted, however, if an alien’s affirmative asylum applica
proceedings, he or she che considered for defensive asylum by an EOIR immigration judge duringrérosgal proceedings.

134 Data provided by U.S. Department of Homeland Security, U.S. Citizenship and Immigration Sen@feS, by email,
August 23, 2018.

135U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services, Asylum Applications Pending,
September 2018ttps://www.iscis.govsitestlefaultfiles/USCISOutreachPEDAffirmative AsylumStatisticsSept2018. pdfor a
discussion of various factors contributing to the affirmative asylum backlog, see Doris Meissner, Faye Hipsman, and T.
Alexander Aleinikoff,TheU.S. AsylunBystem in CrisisCharting a Way ForwardMigration Policy Institute, September 2018.

136 U.S. Department of Justice, Executive Office for Immigration Revi€w,r k1 oad and Adjudication Stat]
Cases” table, ge n htipsi/iwwndjustee gowolriworkloattdngdadjdicadtidnstatistics

137 Data provided by U.S. Department of Justice, Executive Office for Immigration Rewi&RS by email, June 28018.
¥y.S. Department of Homeland Securi tAffiimatide ASylum hterviewz e ns hi p and

Scheduling ” J a n u a rhigps:/Mvénwy.us@stgavBimanitarianmefugeesasylumasylumaffirmative-asyluminterview

scheduling

139%9See, forexample§t e phen Dinan, “U.S. Clears Mor Washingtpd TimaduGeald,e s Than I
2018.
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Those in the latter group argthaat individuals with older, @& asylum claims will face even longer waits
for relief under the last iirst out systent*°

DHS effedtuketasylum backlog are also impacting ot
Accor dtihneg pRProap os e dAdReifsusgieoens f or DHBSscal FYeanl120418d
2018 shignefliaant proportion of 1ts refugee offic
and conc&¢uatbilrerg femr asncdr ereenaisnognsa.b 1Teh ifse arre duced t he
interviews that could b Therepttalsotindichtesatttatthea d i n t h
Administrai o n  p lcantinsie ta shift some refugee officers to assist the Asylum Division n F Y2 01 9
to address the asylum backlty.

Regarding the backlog of immigration court casesdirector of EOIR testified at an Ap2018 Senate
hearing that the agency was addressing challenges that had contributed to the lmalsidqyepared
testimony,k ¢ i t e d t h edecliningchse eompletions, prdtracted hiring times for new
immigration judges, and treontinueduse of paper files!*

In June 2018 remarka EOIR Attorney Generabessions characterizéte large and growing backlog of

immigration court cases as unacceptable and outlined stepstéledn to reduci.** In his prepared
remarksheaskedeachEOIRudge to complete at Il east 700 cases
the avHesadgSet Ying this expectation is a rational m.
accountability, and effic i Healsoextinedthatadditionmmi gr at i on
immi gration judges were being hideplayjudgesd t hat DOJ
electronically and by videteleconference ”

Someuestion whether the approach be+pgrtahkehably DO
annual case —eiompaldevtiiscanb 1geco aalnd wi 11 succeed. For ex
the National Association of Immigration Judges, h:
judges to adjudicate raasmyel udm cctaasteesd MBiyt htihna tt hyee atril nye

Grounds for Asyl um

The dNfAinition of fapeefeaeguti ode gst offaacdst safsngce base
status or asylum: race, rteligion, natioalalapiynpgi me 1
It provides no deAfsi miottieodn s hoofwetvirears, ¢ ntde Mdodtse s t wh @
forced to have an abomrmtbhesnopensndengoedsferilesatt
popul ation d oon ttbreo Ic opnrsoigdrepmeds ¢ outhadecobettlne basis o
legiskomisomer e oinrg wtolmtbal ¥ 85 t heerd heneleWNAdgdd ni tion to

140s5ee, forexampldeaura D. Francis, “Asylum Process Ai mBlobmberglLaW,ake Wor k
March 16, 2018https://www.bna.conasylumprocessaimedn57982089962/

141U.S. Degoartment of State, U.S. Department of Homeland Security, and U.S. Department of Health and Human Services,
Proposed Refugedmissions for Fiscal Year 201Beport to the Congresp. 5, https://www.state.godocumentsirganization/
286401.pdf

1421hid. p. 6.
143 Testimony of James McHenry, Director of the Executive Office for Immigration RevidlSnCongressSenateCommittee
on the Judiciary, Subcommittee Border Security and ImmigratioSrengtheiing and ReformintheAmer i cads | mmi gr at i

Court §stem hearing,115" Cong.,2" sess.April 18, 2018, p. 2https://www.judiciary.senate.gamio/mediatioc/
McHenry%20Testimony.pdf

144U.S. Department of Justic®ffice of Public Affairs Attorney General Sessions Delivers Remarks to the Executive Office
for Immigration Review Lgal Training Program ” J u n e httpst//iwww2justice gowpakspeectdttorneygeneralsessions
deliversremarksexecutiveoffice-immigrationreviewlegal

“PDean DeChiuanpd.,s Strategy to Shrink I mmighamrtiilonl CouxGlB,acklog
https://www.rollcall.comhewspolicy/trump-strategyimmigrationcourtbacklogmay-not-work.
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provide that haans ipmedeisneicdiwald uwWwla t or croemspil syt awn ¢t ¢h too ar
regulation that psbtenvsnshdmesdhoodmhbhbgebfbeien pers
member ship in a g a&ftHeiR.W)I13a9r1 social group

In June 2018, Attorney Genertahe Saedjsudinsatiiscmeaf aa s

based “memmblcires hi p in a Pgrroaditd | & haessylawbaeld mgdrgoruapn t e d
certaindoimetsitmss ofi olence based ofioandeddfagr obdf pe
persecution‘membecsbuptiaofa pArttorcmdprGoeowaddalle Fa oui
Boaafd I mmi gr a’20ddeicAppe al 8 o nan b fretdhactmhbee c 8 9 e § h e
immi gration judge, forgdumghehhdpgodobedadppgprgephrdanet |
applHeed eached admc fwsliloowiambgout asylum cayes 1invol
(footnotes excluded)

Generally, claims by aliens pertaining to domestic violence or gang violence perpetrated by non
governmental acts will not qualify for asylumWhile | do not decide that violence inflicted by
non-governmental actors may never sels the basis for an asylum or withholding application
based on membership in a particular social group, in practice such claims are unlikely to satisfy the
statutory grounds for proving group persecution that the government is unable or unwilling to
addess. The mere fact that a country may have problems effectively policing certain-csnobs

as domestic violence or gang violeneer that certain populations are more likely to be victims of
crime, cannot itself establish an asylum claffn.

Thecd fuonher notceldaitnhsa tb yb eaclaiuesnes pertaining to do:
perpetragede biyma ngteanle waacltloyrnsot qu,altifega Fweoeunkhd o1 uyn
not meet the threglkdli dlpkeortseceacmfdionfodm engt iodn aof Arri vi
Al i731s

In JulyUSQCIS8 issued a policy memeybddiamettosf pmo Vi ¢
the Attorwmede dHadspihelmlght ing required findings about
invol ving prhiev anteam nvdiuonl esntcaet,e dt

Few gangbased or domestigiolence claims involving particular social groups defined by the
me mb e uwlnerability to harm may merit a grant of asylum or refugee stabuspass the
“significant possfiemirl istcyZebecausenay applicantcmust grovée, bre
establish a significant possibility that, his or her government is unablendlfitg to protect him

or her... Again, the home government must either condone the behavior or demonstrate a complete
helplessness to protect victimbsuch alleged persecutiéif.

oll owing issuances odedcihsei At f or many |g 1G& ¢ <t litalltaed v 0 ¢ a t ¢
ecisiomelamtded hdS CI S pcoo uhlady e nsewnedeepainndgu nt ons equences
articularly for asylum seekeNew fYroorpk &Teciameusa s e Amwr i
he Tahirih J uasdtvioccea t(eesn tfeorr, iwthmicghrnagn tgbesnedeedrn va nld e gt
rotAe , a resul't of that rul ing, and the subsequent
mboldened to deny asylum to womens f |-tkherfeaagt ednoimmegs t 1
circums®ances

F
d
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w
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146 Matter of AB-, Responden27 I1&N Dec. 316 (A.G. 2018).
147 |bid. p. 320.

148 For additional discussion, s€RS Legal Sidebar LSB1015@n Overview of U.S. Immigration Laws Regulating the
Admission and Exclusion of Aliens at the Border

149U.S. Department of Homeland Security, U.S. Citizenship and Immigration Se@igieisnce folProcessing Reasonable
Fear, Credible Fear, Asylum, and Refugee Claims in Accordance with MatteB-gfpalicy memorandum, July 11, 2018, p. 10.

SOlrenaSullivapn “Denying As yl unNew Yoik Fimgsaly 30,2018, p.IAES. Msdsea T@o pan, “I1 mpact
of Sessions’ asylum move a htps//avdwcnnfcen20180A14/poltics/sedsionasylumJ uly 14, 2
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On December 19, Q@018o¢ount fpddgedude dad oshdangtomagl IDE€n g
polici e scrreedgiabrifdei mfigr sre cut i st d dfo@wntnmd m mAtitomrsney Gene
Sess’deassion and the USCIS potmeyemeimprengdomnedhel
gover nmeaemt tfisamieh koef ne w™pol i cies

Some @heo concerned about ftohremeprootrennetlis a@esm corpaale n wd me i
s eekinghaadséyslcuuns s ed the possibility of amending the
explicitly-baddrde sass yd eunmd ecd gmii smlsa t iAvn@ hgrhtpieen $ ee war d
ar e o ‘@wadd’deor t he 1 ist uvamfddper def nn époatrhtgsropehiraath ggr o up

amending the l®wclosivel tdetaodfobesuedecas yyy)mcommbp:
including doMMestic violence.

Credible BEeauthbibadlHdr

Septaeg af rom the 2018t tdeercnesyy o@o abagdheclolr bhte €8S pol i cy
memorandum discussed in the preceding section, th:¢
focus of attentieorn orfe cienndtilvyi dausa Itsh eb eniunngp s creened f
fear halsndgirvoiwdnuual s who are found to have a credibl
t heobpmwrats e p.roceeds

As n ohtee d,NAt as yl um cprreodviibslpeo nfsecddre foffnleaar ¢ i s a signi |
possibility, taking into account the credidbility
claim and such other facts as are knowanrto the of/
asylHBmusecdbridilder e oing wtolmthalh tleid wer equirement to t
defint havbnis more probable than not that the stat
support efcithemabhrentrue

USCIiSr dctor Francis Cissna has endorsed a tighteni
prepared testindompBsefaond ng May,bedsdt&¥Ihteesds,c mp1 tyreal it
that those who wish to ngiatiend aSctcaetsess tkon oowr trheenya icna ni |
access and rt hreenmodvealla yb yt heeaimp t yowfd &’¢ fansgy I'tTuinee
standard for credible fear screenings at™he bord:

g

t

n

i

Ot hdr s a
Il mmi gr a
det er mi
traumat

e that the c¢credible fear standard shoul
n Lawne frdAgluheAstho¢echibao wer t hreshold for c¢cred
ions 1s mnecessary mrte c¢ihsee Ibyorbdeeaa msree a syyl
d, and have limited access "o counsel a

impactborderindex.html

151 Grace v. Whitaker, __ F. Supp. 3d. __, 2018 WL 6628081 (D.D.C. 28Is8)see Dan Berman, Tammy Kupperman, Geneva
Sands, and Laura Jarrett, “Trump admin can''t Il 1 mit asylum pr
Decenber 19, 2018https://www.cnn.con2018A2/19/politicsimmigrationasylumrulesindex.html

Douglas Ligor and Lisa Jaycox¢gtimResodDrdamge atsiyd umi proneetioh
https://thehill.contdlogstongressloghomelandsecurityB93893restorng-asylumprotectionsfor-victims-of-domestic

153 Testimony of L. Francis Cissna, Director of U.S. Citizenship and Immigration Services, at U.S. Congress, House Committee
on Homeland Securitfgubcommitte@n Border and Maritime Securitystopping the DailyBorder Caravan: Time to Build a

Policy Wall hearing, 118 Cong., 2¢sess., May 22, 2018, p. 3 (hereinafter cited as Cissna 2018 Hearing Testimony),
https://docs.house.goneetingdHM/HM11/20180522108323HHRG-115-HM11-WstateCissnal-20180522.pdf

154 AILA Policy Brief: New Barriers at the Border Impede Due Process and Access to AsilldniDoc. No. 18060102June 1,
2018, p. 5.
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Frivolous or Fraudulent Asylum Cl ai ms

There have been concerns about frivofllbasUaSyl asmyh:i
program. As mnoted, the 1980 “niofiitr d rvicardp pridesigcual taitoi nosn,s anmm:
ITRIRA amended the INA to khoomanghglffibeol ams i agdyh
application from radesiviUmgleirmmiugmrasnitb ommigenud ppht ii coantsi, «
consi‘der g’dloduspurposes ofifil heny NAf bieme fmat bairal el
fabri’thesed. regulations also pfao viidad ntnlga ti bfad of ag wrdp «
frivolous asylum application shall not™Breclude t|
The issue of frivolous asylum claims was highlight
which he describedaditslprebjaescytl utmo sryasmphm tafsabbuher asndi d

“And as this system becomes overloaded wift% fake ¢

Similarly, in his May 2018 Hous‘d@hte s ntoaugrn yetnytUiSr€el S
immi gration system is at 7r1tisk because frivolous a:
who real™®y need it

Several House bil'lCsoncgamssisd esroeudg hitn ttohet ilglhSt en | angu
asylum clai ms In his May 2018 testimony, USCI S Di
problem of frivolous ¢l ai ms$i nphoast] ewo ual ndd,] teannfonrgfc @aft eh]«
the filing of frivWlous asylum applications.

A key point of contention in the current debate al
the problem. According troe sat rriecsteiaorncihsetri Gan & ethred fi ensm,i
“Most asylum c¢claims nowadays, whet her in Europe or
more and more using the asylum™icket to gain ent
Ot her experts, such as LawiPfefernsocohe¢hdsaygnM. able
of fraud in receWneasvyl tmheappmboatnonsan crises pr
south of our border, in Central America, and this
anidndividuals seeking protection in the U.S. throu

increase in T%®audulent cl ai ms .

Empl oyment Authorization

Under current 1 aw, an asylum seeker who 1st not ot
be granted such authorization untidh E&Ghedays afmtde:
regul,ani®aanylum applicant ¢ aenmmpolto ysnuebnntiite matnh @arpipzlai c a t
employment dacdhmentwatkEdbD) S0after a ¢ omphaest ebeaesnyl ur

1558 C.F.R. §208.20.

6y, S. Department of Justice, Office of Public Affairs, “Atto
Of fice for I mmigrat i o httpsRiwwwijustiee.gowpabpeeabdtiorneygenerglieff-sessiofislelivers
remarksexecutiveoffice-immigrationreview.

157 Cissna 2018 Hearing Testimony, p. 4.
158 pid. p. 4.

159 Nayla RushThis World Refugee Day, leeddress Fraudulent Asylum Claims That Are Detrimental to Legitimate Asylum
SeekersCenter for Immigration Studies, June 20, 201tths://cis.orgRushiWorld-RefugeeDay-LetsAddressFraudulent
Asylum-ClaimsAre-DetrimentalLegitimate Asylum.

®Lindsay M. Harris, “Sessions funda nfheHilOttdbgr17md0k s es t he mark
http://thehill.comépinionimmigrationB855734sessiondundamentallymissesthe-markon-the-asylumsystem
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161 Cissna 2018 HearinTestimony, p. 2.

2Quoted in Theam Gsi Nbo Way < Wihy ThousandswfiRefug8es Wik Keép Coming to America
Despite Tr ump” sJ uCr eahitfi/ltinoe wdmbB18718¢entralamericarrefugeescrisis/.

163See U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services, and U.S. Department of Justice,
Executive Office for Immigration Review,he 180day Asylum EAD Clock Noticapdated May 9, 201 https://www.uscis.gov/
sitesflefaultfiles/lUSCISHumanitarianRefugees%20%26%20AsyluAgylum/Asylum_Clock_Joint_Notice_revised_05L0-
2017.pdf

%4See, for example, American [ mnEmploymentiAotmorizationuandcAlyh: Stralegiessa 1  Act i o
to Avoid Stopping the AsylurBAD Clock, ” p r dvisoryiFebeuary5, 201https://wwwamericanimmigrationcouncil.org/
sitesflefaultfiles/practice_advisorgmployment_authorization_and_asylum_firb-24_0.pdf
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Asylum adjudication does not lend itself well to statistical analysis. Each asylum application is
adjudicated on a cad®/-casebasis, and each has many variables that need to be considered by an
adjudicator. It is therefore important that any statistical analysis acknowledge these variables and
not draw comparisons between substantially different déses.
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165The report is available attp://trac.syr.edithmigrationtepats/490/. It contains data on asylum decisions by individual
immigration judges and courts.

166 The report is available attp://trac.syr.edimhmigrationteports160/.

167U.S. DepartmentofuJs t i ce, Executi ve Of fAsyum Vdriations ih mmigragtionaCourtd n f Re v i s we e t°,
November 5, 200https://www.justice.godtestefaultfiles/eoirlegacy200809/09/AsylumVariationsNovO07.pdf

168 .S. Government Accountability Office).S. Asylum System: Significant Variation Existed in Asylum Outcomes across
Immigration Courts and JudgeSAO-08-940, September 2008, B32.

¥ bid. p. 60. In the body of the report, GAO noted, “Because

presented in each asylum case, nor on immigration jtudges’ ra
measure the effect of case merits on case outcomes.”
170 |bid.

171U.S. Government Accountability OffigéAsylum: Variation Exists in Outcomes of Applications Across Immigration Courts
and JudgesGAO-17-72, November 2016, p. 5.

721 bid. “Highlights” page.
173N A §208(a)(2)(A) (8 U.S.C. §1158(a)(2)(A)).

Congressional Research Service 31



Immigration: U.S. Asylum Policy

The United States and Canada signed a safe third
2004. Under t hne saecgenkeectosq p¢ ot & styhieo nf iirst of the t wo
arrive in, unteasn ¢tHémderioeMHY yrefgul ations, a USCIS
determine whether an al ia nUCafinraidvai dl garnidpeohtohreyo Uni t e d
seeking asylum is subject to reGmomwada tsoa fCa ntahdiar d nc
agreehent

The Trump Administration has had preliminary disct
country agreetnoe natn. uAcicdoerndtiinfgi“Wd be hi eve DHBECof tFmwavls a
Americans intowdwhled Uhi ¢ gddSdmd teisd &1d yUMdhxdi cfoa isral fye i
coungmregement iM effect

Human Rights Firsti,onan oapdwosceac y uocrhg aami zagtr e e me n t

was mnot a s afne 2thhld7ridn dciocuantterdy i n a July 2018 press
“Since [last year], the dangers faciRegemeaf uwgeeosr tasn
confirm that Mexican authorities continue to 1mpr
persecution and that the deficiendies in the Mexi

pr olaltfign doasse Wwddlld hkownes iadmen
Ypluurms uparnotv itsoi oan btiol aetl€irmiln aotre m
to provide for removals to a

Taking a different a
safe third country a
language, presumably

p
s

Conclusion

Th&e&sylum provisions in the INA are ealniugiutalle in pr ov

unauthorized aliemppilwl ¢dgpaml Unmmiceglr Bspere s bdtsws .yl Tih
serves ttha smdloapm rafi cruel laitehfy , cenprovatdy at times wh
asylum s@rihkievisngrin Thhee hlUngihe £vdoalSuynbhet m$ ¢ £ s ¢ € dh po 1 i c
rponses TrruoAmp mihnei st n8t dencr i . Hadk tio2b0etrh i se meapbsy tat a
i mmitgiroan conference, oUST@hoSnh d®ixrtéscftoonrds DEACSsIE dhla ant e d
actfoosm the Admpnrt swheeant théee re he b denges associated
t he U. S . southern border,plwhictr ca mbgohat ss kantoewm t the
avoid removal, a n’d®Whei mhaei nt hien Atdhme ncdesumtartyi.on maint a
to ItNvdend are necessary to preserve the integrity o
tighitng the asylum procesdtinemannsavenberoneefi whe
Administratitmr wietsdlUagSen taisnyvhemwh eptohleirc yCamgre,asc t wiolnl
as 1t has att ot immaekse ilne gtihstelhaptaiswey 1 cuhma 8 gyesst etma

174 See U.S. Department of StatéS-Canada Agreement Covering Thi@buntry Asylum Claims at the Border (December 5,

2002) https://www.state.goell/38616.htm U.S. Department of Homeland Security, U.S. Citizenship and Immigration Services,
U.S-Canada Safe Third Country Agreemeénttps//www.uscis.gowinassignedss-canadasafethird-countryagreement

1758 C.F.R.§208.30(e)(6)

176 Quoted in Joshua PartlowaNd ¢ k Mirof f, “U.S. and Mexico discussing a deal
10, 2018 https://www.washingtonpost.comérld/the_americasis-and-mexicodiscussinga-deatthatcould-slashmigrationat
the-border201807/10/34e68f727ef2-11e8a63t7b5d2aba7ac5_story.htrokPn_term=662dfe7894c0

7Human Rights First; Tr u mp Ad mi n Re n e wsTalksWithiMexic@, préss r¢leaenlin 10,2018, °
https://www.humanrightsfirst.orgfessreleasefump-adminrenewssafethird-country-talksmexica

178 J.S. Department of Homeld Security, U.S.Citt n s hi p and I mmi gration $Annuali ces , Direct
Immigration Law and Policy Conference Organized by the Migration Policy Institute and Georgetown Law, October 1, 2018,

https://www.uscis.gogitestiefaultfiles/files/nativedocuments/
Directors_Remarks_at_the_15th_Annual_Immigration_Law_and_Policy Confemince.p
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Appendix A.Af fi rmative Asylum Appli

TabA-lprovtidensder ]l yi hRggdeamewfoffirmptpil vsfat igod um a
annuwiltlly §% @FIS9 95 .

Table A-1.New Affirmative Asylum Applications Filed ,FY1995-FY2018

Fiscal Year Number of Applications
1995 149,065
1996 107,130
1997 52,217
1998 35,903
1999 32,711
2000 40,697
2001 59,432
2002 58,404
2003 43,339
2004 27,907
2005 24,247
2006 24,284
2007 25,674
2008 25,505
2009 24,550
2010 28,443
2011 35,066
2012 41,880
2013 44,446
2014 56,912
2015 83,251
2016 114,927
2017 141,638
2018 106,147

Source: CRS pesentation of data provided by Department of Homeland Security, U.S. Citizenship and Immigration
Servicespn July 19, 2018~Y1995FY2017); Department of Homeland Security, U.S. Citizenship and Immigration Services,
OAffirmati ve 6AAyylummSAppl isc¢ &t cmmthdy Odtabdr 20d7&hroudR Septermb@@18) )
(FY2018).

Notes: Data represent applicationsot individualsData are limited to new filings; they do notdlnde applications that
were reopened during the relevant fiscal year.

TabA-Zexpands omMabAlk odasthow nt he top 10 nationalitie
asylum apmhiuadt iyoss Foae REBAXIM0 Infa ttiloen atldapfTa bA2for e a
provides a rank and a percentage of all applicati
table also includes annual data on the total numbe

match t HabA®Bta in
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(China, Haiti, Meamabobne d hOd nt Curho¢uegnhaopuat)Chheapboli ddng
the top spot in ahd ¥ ¥Beotiweeexnc eFpYt2 OFOYW2 Oaln7d FY2012, C
filetdhiome of all new affirmative asylum applicatic
Chi’snar anRkR" %41l rtes prailvbdbffe t wo yrarfil &¥dnmaenel ne-:
affirma asylum applications than na#fidneal o fofaldny
applidatimddFsY2017 and more than $i maea r,K ¥idrdthifo ntahles to
Venezudlbathaed LatcaamudAmeréeka mMGEht SanhandoHonMaxrasd

have accounted for five oaf ftihremattoipv es i axe gntat myoengap li it c
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Table A-2.Top 10 Nationalities Filing New Affirmati ve Asylum Applications , FY2007-FY2018

FY2007 FY2008 FY2009 FY2010 FY2011 FY2012 FY2013 FY2014 FY2015 FY2016 FY2017 FY2018
< = < = < < < < < < < <
Nation gl gl % gl % gl % gl % gl % gl % gl % gl % gl % gl % gl %
China 1 24%| 1 | 30%| 1 | 36%| 1 | 37%| 1 | 37%| 1 | 34%| 1 27%| 1 | 21%| 1 17%| 1 14% | 2 12%| 4 8%
Haiti 2 8% | 3 5%| 3 4%| 3 3%| 6 2%| 8 2%| 8 3%| 10 | 3%| 10 | 2%| 9 3%| 8 3%| 8 3%
Mexico 3 8% | 2 8% | 2 6% | 2 8%| 2 | 12%| 2 | 15%| 2 | 13%| 2 | 13%| 2 | 11%| 3 | 13%| 5 9%| 5 6%
Guatemala 4 4% | 6 3%| 7 2% | 6 3%| 3 3%| 4 3%| 4 4% | 3 6%| 3 | 10%| 4 9% | 3 9% | 2 | 10%
Colombia 5 4% | 8 2% | 10 2% 10 2% | 10 2%
Ethiopia 6 4% | 4 4% | 4 4% | 4 3%| 7 2% | 6 2% | 7 3%
Indonesia 7 3%| 5 3%
Venezuela 8 3%| 9 2% 10 2% | 10 2% 5 4% | 5 7% | 2 13%| 1 | 20%| 1 27%
Russia 9 2% | 10 2% | 6 3%| 7 2% | 8 2% | 10 2% 9 2%
Guinea 10 2%
Nepal 7 2%| 5 4% ]| 5 3%| 4 3%| 5 3%| 5 3%
India 8 2% /| 9 2% 9 3%
El Salvador 9 2% | 8 2% | 9 2%| 9 2%| 10 | 3%| 4 4% | 4 8%| 5 8% | 4 9% | 3 9%
Egypt 5 2% | 3 4%| 3 6% | 7 3%
Ecuador 7 2% | 9 3%| 6 4% | 7 4% | 7 3%
Syria 6 3%| 8 3%
Honduras 9 3%| 6 6% | 6 5% | 6 5% | 6 6%
India 8 3%| 8 3%| 7 3%
Ukraine 9 2% | 10 2%
Nigeria 7 3%

Number of Applications

AllNation s | 25674 | 25505 | 24,550 | 28,443 | 35066 | 41,880 | 44,446 | 56,912 | 83,251 | 114,927 | 141,638 | 106147

Source: CRSpresentation of data provided by Department of Homeland Security, U.S. Citizenship and Immi§extiaeson July 19, 2018~Y2007-FY2017);
Department of Homeland Security, U.S. Citizenship and Immigration Servides, f i r mat i v e ,0 & sagling Nation8litiea fokisyduin Applications Filedith
U S C I(nsoathly October 2017 through Septemb&018)(FY2018).

Notes: Data represent applications, not individudsta are limited to new filings; they do notcinde applications that were opened during the relevant fiscal year.
Percentageare of all new filings for relevant fiscal year. Blank spaces indiatitsality was not in top 10 for relevant fiscal year
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AppendixBUSCI S ADelcumad wthise di bl e

Fear Findings

TabB-lprovtihemsder 1l yi Rgg@eae aUSOIFS decisions on affirm
ap pl i ciastsiwend farnd2aOtOh%y ough . IF Y20 5D i ncladolunltem meddit
cate(gasyes Dismissed)ththapplacaenctadesd wherappear
bi omest rciol bFct hencases r1efer (vwhdi ctho aaphpioclennd lgo wtt i on
|l awftwd,TabB-Iedi s t i nagnoinsghreese mut ual ly exabuesi vhasubeat
interviewgdchyeWSE€EhSt were inter viddndetdet iy h &S €1 Bi w
deadidmndec¢ases itnhtaectr bwild&Sed(dT @ € R ETfoel’mmdd lusim@ bB-ie

matches the RefeFrg@lyedata displayed in

Table B-1.USCIS Decisions on Affirmative Asylum Applications , FY2009-FY2017

Referrals to Immigration Judge

Fiscal Cases Cases Cases Inte(r:v?gvevsed/ Cases Not Cases Cases
Year Granted Denied Interviewed Filing Deadline Interviewed Total Closed Dismissed
2009 10,071 2,148 9,824 5,705 1,732 17,261 4,108 124
2010 9,174 958 9,084 6,700 1,858 17,642 1,677 28
2011 10,700 1,064 8,902 8,403 2,803 20,108 1,529

2012 12,991 922 8,920 9,028 3,710 21,658 1,348 4
2013 10,981 766 6,859 5,449 3,292 15,600 1,000 1
2014 10,811 582 7,499 4,535 3,503 15,537 2,008 3
2015 14,344 365 12,912 4,194 2,369 19,475 3,107 11
2016 9,538 131 9,436 4,328 2,422 16,186 3,830

2017 13,105 116 15,103 10,521 3,304 28,928 5,675 4

Source: CRS pesentation of data provided by Department of Homeland Security, U.S. Citizenship and Immigration
Servicespn July 30, 2018

Notes: Data represent applications, notdividualsCases Interviewa cases USCIS found ineligible for asylum status
where the applicanwas not in lawfuktatus.Cases Interviewed/Filing Deatdtneases USCIS found ineligible for asylum
status where the applicamas not in lawfuktatus and did not meet the ongear filing deadline or qualify fan
exception.Cases Not Intervieward cases where the applicamas not in lawfustatus andailed to appear for an interview
or withdrew the applicationCases Closade cases administragly closed for reasons such as abandonnoerack of
jurisdiction.Cases Dismissa@ cases where the applicant did not appear for fingerprinting/biometrics collection.
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Table B-2. Credible Fear Cases: Referrals & Completions, FY1997-FY2018

Fiscal Year Referrals to USCIS Completions
1997 1,438 1,206
1998 3,427 3,304
1999 6,690 6,463
2000 10,315 9,971
2001 13,140 13,689
2002 10,042 9,961
2003 6,447 6,357
2004 7,917 7,754
2005 9,465 9,581
2006 5,338 5,241
2007 5,252 5,286
2008 4,995 4,828
2009 5,369 5,222
2010 8,959 8,777
2011 11,217 11,529
2012 13,880 13,579
2013 36,035 36,174
2014 51,001 48,637
2015 48,052 48,415
2016 94,048 92,990
2017 78,564 79,710
2018 99,035 97,728

Source: CRS pesentation of data provided by Department of Homeland Security, U.S. Citizenship and Immigration
Services, om\pril 27, 2018(FY1997FY2017)Department of Homeland Security, U.S. Citizenship and Immigration
ServicespCredible Fear and Reasable Fear Statistics and Nationality Repo Cr e di bl e

Summary, FYy 2018

Tot al

Casel oado

Notes: Data represent individual€redible fear eferralscome fromtheDe par t ment
Customs and BordeProtection ortheDepar t ment

of

(FY2018) .

of

Fear Wor ki

Ho.g;el and

H mmigrhtiamadd C8stomsi Enfiorteynénts
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TabB-Zprovides bff clalbd-&a€wmpl €ddbtomscase outcome. It a
the per ¢ heeotmpglee toefd cases 1in which c¢credible fear wa

Table B-3. Outcome s of Completed Credible Fear Cases,FY1997-FY2018

% Total
Positive Negative Completions with
Credible Fear Credible Fear Total Positive Credible
Fiscal Year Findings Findings Closures Completions Fear Findings
1997 922 256 28 1,206 76%
1998 2,747 125 432 3,304 83%
1999 5,762 144 557 6,463 89%
2000 9,285 150 536 9,971 93%
2001 12,932 119 638 13,689 94%
2002 9,179 84 698 9,961 92%
2003 5,715 45 597 6,357 90%
2004 7,282 32 440 7,754 94%
2005 8,469 144 968 9,581 88%
2006 3,320 584 1,337 5,241 63%
2007 3,182 1,062 1,042 5,286 60%
2008 3,097 816 915 4,828 64%
2009 3,411 1,004 807 5,222 65%
2010 6,293 1,404 1,080 8,777 2%
2011 9,423 1,054 1,052 11,529 82%
2012 10,838 1,187 1,554 13,579 80%
2013 30,393 2,587 3,194 36,174 84%
2014 35,456 8,977 4,204 48,637 73%
2015 33,988 8,097 6,330 48,415 70%
2016 73,081 9,697 10,212 92,990 79%
2017 60,566 8,245 10,899 79,710 76%
2018 74,677 9,659 13,392 97,728 76%

Source: CRS pesentation of data providedy Department of Homeland Security, U.S. Citizenship and Immigration

Services, o\pril 27, 2018(FY1997FY2017) Department of Homeland Security, U.S. Citizenship and Immigration

ServicespCredible Fear and Reasonable Fear Statistics and NationaligftRep Cr e di bl e Fear Wor kl oad Re
Summary, FY 2018 Total Caseloaddé (FY2018).

Notes: Data represent individual€losureare administratively closed casabeyinclude casem whicha crediblefear
determinationis not madefor reasons such as the inidual withdravs the claimor is o longer in expedited removal
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AppendixC.De f ensi ve Asylwm Applica

Th ¢Tot al Ap’pg lmincnaTtaib&€dpr ovi des the wTndgB8oseifregsdata
asylpupm imsfaitlieod @ inm¥Wiza0l ®8y. addabGkpr,ovides data on the
components of that total: (1) asylum applications
(columna2ayd (2) asylumiappl iacsa tdiedreswsd rhie@i®@baRinnyx 3 1 o n
(séDe fensi VVeAsAssyl ddebC-En ghewnhht he total number of d
applidadedns npreoenthydFdRded B drawvemnmaeadg bry asyl
applications firsoturfiiled in 1 mmigration

Table C-1.Defensive Asylum Applications Filed ,FY2009-FY2018

Applications First Filed Applications First Filed
Fiscal Year With USCIS With EOIR Total Applications
2009 23,571 12,119 35,690
2010 20,133 12,728 32,861
2011 23,441 17,973 41,414
2012 24,594 19,903 44,497
2013 19,926 23,412 43,338
2014 16,262 31,104 47,366
2015 17,296 46,070 63,366
2016 12,722 69,156 81,878
2017 22,161 120,984 143,145
2018 48,854 110,736 159,590

Source: CRS pesentation of datdrom Department of Justic&Executive Office for Immigration RevigMvorkload and
Adjudication Statistics, generated October 24, 2018.

Notes: Data are forapplications fileth removal, deportation, exclusion, aadylurronly proceedingonly.
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Appendix D.EOI R Asyl um Decisions

EOIR immi gration judges Ade aisaypl ppineiddeenfseonwsei vaes yw huenm ct:
applicant riesmoivnadsdtiparmpdcaeri chn 1 ninsiéeer fa e n soin v’ cToeAbEDyEH u m
provtikde sunder IFy ignbg ©d dted eficn vede ais dd d smacaa se¥2 0 9

Table D-1.EOIR Decisions in Asylum Cases, FY2009-FY2018

Cases Closed Cases Closed
Cases Granted Cases Denied (Administrative) (Other)
Total
Fiscal Year Number % Number % Number % Number % Decisions
2009 10277 26% 11,333 28% 2,260 6% 15951  40% 39821
2010 9,890 27% 9,615 26% 3,368 9% 14131 38% 37,004
2011 11524 32% 10611 30% 1,463 4% 12257 34% 35,855
2012 11,957 31% 9,588 25% 4977 13% 11963 31% 38485
2013 11,044 25% 9,897 23% 10003 23% 12457  29% 43401
2014 9,653 25% 10,069 26% 7244  19% 11896 31% 38862
2015 9,004 21% 9,527 22% 11954 28% 12436 29% 42921
2016 9,638 18% 12,525 23% 18227 33% 14444  26% 54,834
2017 11,620 21% 18,699 33% 9224 17% 16340 29% 55,883
2018 14271 21% 28,229  41% 1,703 2% 24092 35% 68,295

Source: CRS pesentation of datdrom Department of Justic&sxecutive Office for Immigration RevigMvorkload and
Adjudication StatisticgeneratedOctober, 2018

Notes: Data represent individual®atainclude both initial case completions (in removal, deportation, exclusion, and
asylum only proceedings) and subsequent case completions (e.g., in proceedings that begin when an immigration judge
grants a motion to reopn, reconsider, or recalendarfase£losed (Administratiae) cases that are closed without a final
order. Cases Closé@ther)ncludes cases that are abandoned, not adjudicatedjthdrawn.Percentagefor each fiscal
yearmay nhot total due to rounding.

TabD-Zprovides datElOleReyklemubaownbofng credliblesfear
limited to decisiontshann gdienfaetnesdi vwei tahs yalnu m ncdaisveisd u a |
credible fear of per.secution finding from USCIS
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Table D-2.Immigration Judge Decisions in Asylum Cases with
Initial Credible Fear Findings, FY2009-FY2018

Cases Closed Cases Closed
Cases Granted Cases Denied (Administrative) (Other)
Total
Fiscal Year Number % Number % Number % Number % Decisions
2009 921 53% 585 34% 4 0% 233 13% 1,743
2010 929 56% 490 29% 47 3% 198  12% 1,664
2011 1,367 54% 785 31% 43 2% 314 13% 2,509
2012 1,508 50% 953 31% 108 4% 461 15% 3,030
2013 1,399 39% 1,481 41% 140 4% 581 16% 3,601
2014 1,684 28% 2,722 46% 308 5% 1,231 21% 5,945
2015 1,958 25% 2,810 36% 1,811 23% 1,327 17% 7,906
2016 2,491 22% 3,805 34% 3,336 29% 1,697 15% 11,329
2017 4,009 25% 7,410 47% 1,698 11% 2,655 17% 15,772
2018 5,653 27% 10,199  49% 273 1% 4,870 23% 20,995

Source: : CRS pesentation of datdrom Department of Justicdxecutive Office for Immigration RevigW/orkload and
Adjudication Statistics, generat&ttober 30, 2018

Notes: Data represent individual®ata include both initial case completions (in removal, deportation, exclusion, and
asylum only proceedings) and subsequent case completions (e.@¢cér@ings that begin when an immigration judge
grants a motion to reopen, reconsider, or recalend@@pses Closed (Administraaieegases that are closed without a final
order. Cases Clos€@ther)ncludes cases that are abandoned, not adjudicatedjthdrawn. Percentagesr each fiscal
yearmay not total due to rounding.
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